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The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), and 6 (1947), respectively : 


Citations in Agriculture De- Volume No. and Page 
cisions : 
Statutes, orders, etc : 796; 3:1179; 4: 1011; 5: 937; 6: 1194 
Agriculture decisions--__ ‘ 801; 3: 1185; 4: 1015; 5: 940; 6: 1199 
Court decisions : 804; 3:1191; 4: 1021; 5: 945; 6: 1207 
Decisions overruled by Secre- 
tary of Agriculture 
Citations in Court Decisions: 
Statutes, orders, etc : 1182 ; 5: 988; 6: 1197 
Appeals from Secretary’s deci- 
sions (actions for review by 
courts) : 806 ; 3: 1198; 4: 1024; 5: 948; 6: 1213 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
courts : ; 2: 808; 3: 1025; 5: 949; 6: 1216 
Agriculture Decisions cited by 
courts and other authorities_ : ; 2: 808; 8: 1027 ; 5: 950; 6: 1218 
Commodities involved inPACA 
PrOCOOUINGE cc scntnee - 810; 3: 1028; 5: 951; 6: 1219 
Decisions and docket numbers 
arranged in consecutive 
s6ii: 8: ; 4: 1081; 5: 953; 6: 1221 
Docket numbers and decisions 
arranged in consecutive 
: 813; 3: ; 4: 10384; 5:956; 6: 1225 
Cumulative lists of decisions: 
Agriculture Decisions: 
Agriculture decisions 
reported : 829; 2: 815; 3: 
1942 PACA decisions 
hitherto unre- 
4: 1043; 5: 965 


*HIsTORICAL NoTE 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 485, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard 
of financial qualifications has been promulgated. In re Albert Bree, 3 A. D. 255 
(1944) —Ed. 





IV ATTENTION 


Cumulative lists of decisions— Volume No. and Page 
Continued 
Agri. Decisions—Con. 


19438 PACA decisions 
hitherto unre 
5: 965 
Agriculture decisions 
explained_____-__ — 2:808;8:1190; 4: 1020 (distinguished) 
Agriculture Decisions 
followed —-~-...-.. 2: 803; 3: 1190; 5: 944 
Court decisions fol- 
8:1190; 4: 1020 
Court Decisions: 
Court decisions pub- 
2: 821; 3:1212; 5: iv-vi; 6: v-ix 
Court and Agricul- 
ture decisions ex- 
plained in 5:944; 6: 1206 
Court and Agriculture 
decisions followed 
a eee. 6: 1206 
Cumulative Index-Digest of 
decisions: 
Agriculture decisions__.0090 1: 836; 2: 822; 3:1214; 4: 1045; 5: 967; 6: 124 
Court decisions 2: 870; 3: 1292; 5: 1027; 6: 1834 
A study of the scope and na- 
ture of Agriculture Deci- 


sions—Statistical Index_.... 1: 850; 2: 882; 3: 1318; 4: 1119; 5: 1042; 6: 1347 





CUMULATIVE LIST OF COURT DECISIONS* 
d) PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 


(Agricultural Marketing Agreement Act of 1937) Volume: Page 
Avon Dairy Company et al v. Eisaman, 69 F. Supp. 500 (1946) Denial 
of application to postpone effective date of Order No. 75---------- 6: 72 


Agricultural Marketing Agreement Act of 1937 
Bailey Farm Dairy Co. e¢ al. v. Anderson, 157 F. 2d 87 (1946) Legality 
and constitutionality of classification provisions of Order No. 3_- 6: 611 
Bailey Farm Dairy Co., et al. v. Jones, 61 F. Supp. 209 (1945) Classi- 
TR OE a a iiss ntip icici tg css ac aici 5:43 
Barron Coop. Creamery et al. v. Wickard, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 3: 692 
Beatrice Creamery Company et al. v. Anderson, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
7; 6: 124 doctrine—De novo hearing—Assailed findings supported by evi- 
dence—F ailure to spread parity upon record_-_---__-___--_----- 6: 969 
C. J. Weiland and Son Dairy Products Company, Inc., v. Wickard, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review of 
2: 6: 1341 Secretary’s order—Overpayments—Variation in total butterfat 
I ca aa ae a 6: 162 
Chapman v. United States, 1389 F. 2d 327 (1943) Validity of producer- 
sottionont fund WeOvisione OF CCC scessicis set eee 3: 819 
Cosgrove et al. v. Wickard, 49 F. Supp. 232 (1943) Bona fide pro- 
Guter—-F ndings Of Bacreiar yes cacmnncnmemnen 2:610 
Crull v. Wickard, 137 F. 2d 406 (1943) Findings of fact by Secretary 
as to petitioner’s status as handler sustained______--____--______ 3: 446 
Crull v. Wickard, 40 F. Supp. 606 (1941) Scope of judicial review 
OE ORIENT Oi BOCs se ee eee aaa cee 3: 445 
Dairymen’s League Co-operative Association, Inc, v. Anderson, —— 
F. Supp. —— (1947) Order No. 27—Reclassification of milk—In- 
terpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser”—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
injustice—Statutes—Consideration of exception to II-A classi- 


NO is cssn dae a aa 7:43 
Elm Spring Farm, Inc. et al. v. United States, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is_._._____.______________ 3: 540 


*Cumulative Index-Digest of the court cases will be found in the December issue (No. 12) 
of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; and 6 A. D. 1334.—Ed. 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: 

Fairview Creamery, Inc. v. Wickard, 42 F. Supp. 757 (1942) Calculat- 
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Supp. 460 (1945) Administrative law—Judicial review-—-Market 
service payments—Inapplicability of doctrine of res judicata to 
decisions of administrative officers and boards 

Grandview Dairy, Inc. v. Jones, War Food Adm’r, et al., 157 F. 2d 
5 (1947) Disallowance of market service payments upheld—Con- 
clusion—Findings—Substantial evidence 

Green Valley Creamery, Inc. v. United States, et al., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 


H. P. Hood & Sons v. United States, 307 U. S. 588, 83 L. ed. 1478 
(1939) Amendment of milk order—Finding as to base period—Use 
of post-war period—Unavailability of statistics for pre-war pe- 
riod—Validity of referendum—Right to vote—Vote by co-opera- 
tives—Equalization fund—Reinstatement of amended milk order— 
Finding as to effectuation of policy of act—Constitutional law— 
Due process of law—Validity of equalization provisions of order__ 

Hogansburg Milk Company, Inc. v. Jones, War Food Administrator, 
— F. Supp. — (1946) Order No. 27—Reclassification of milk— 
Burden of proof as to invalidity of market administrator’s action— 
Administrative law—Evidence—Weight of evidence—Limited au- 
thority of court to review Secretary’s action—Effect of failure to 
protest undue delay in making reclassification 

La Verne Co-op. Citrus Ass’n e¢ al. v. United States, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy 

M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332 (1942) Order 
No. 27—Market service payments 

M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 (1942) Order 
No. 27—Use classification 

New England Dairies, Inc. v. Wickard, 51 F. Supp. 444 (1943) Order 
No. 4—Cooperative, when not a handler 

New York State Guernsey Breeders’ Co-op. v. Wickard, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 
milk order 

Ogden Dairy Co. v. Wickard, Secretary of Agriculture, et al., 157 F. 2d 
445 (1946) Judicial review of War Food Administrator’s order— 
Order sustained and affirmed 

Parker v. United States, 153 F. 2d 66 (1946) Civil contempt—When 
contemnor released by discharge in bankruptcy 

Parker v. United States e¢ al., 126 F. 2d 370 (1942) Corporations— 
Injunction—Contempt 

Parker v. United States et al., 129 F. 2d 374 (1942) Corporations— 
Contempt—Discretion of court 

Parker v. United States et al., 185 F. 2d 54 (1943) Corporations— 
Contempt—Compensatory fine 

Queensboro Farm Products, Inc. v. Wickard, 47 F. Supp. 206 (1942) 
Order No. 27—Use classification 

Queensboro Farm Products, Inc. v. Wickard, 137 F. 2d 969 (1943) 
Order No. 27—Use classification 
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ume: Page Agricultural Marketing Agreement Act of 1937—Continued Volume : Page 

it- Sauquoit Valley Farmers Cooperative, Inc. ». Wickard, 45 F. Supp. 

- 3: 608 104 (1942) Strict compliance with prescribed temperature______- 3: 684 

. Shawangunk Co-op. Dairies, Inc. v. Jones, 59 F. Supp. 848 (1945) 

t Accounting by handler for milk received from producers_____-____ 5:124 

0 Shawangunk Co-op. Dairies, Inc. v. Jones, et al., 153 F. 2d 700 (1946) 

- 5:510 Accounting by handler for milk received from producers__._.-.-_- 5: 576 

d Shawsheen Dairy, Inc., 47 F. Supp. 494 (1942) Claims against milk 

= handler provable in bankrupteyl...<..< cite ete tetinennnn 8: 619 
6: 390 Sprague Dairy Company et al. ». Anderson, — F. Supp. — (1946) 


Validity of Order No. 69—Promulgation hearing record—Substan- 

tial evidence—Inclusion of contested county and townships in 

3: 38 NOT I ccna acacia eno Ee 
Stark et al. v. Wickard, 136 F. 2d 786 (1944) Standing of milk pro- 

ducer to seek court review of Secretary’s order_-____--_____---__ 8:140 

Stark et al. v. Wickard, 321 U. S. 288 (1944) Right of producer to 

obtain court review of Secretary’s order___._.--_--__-___-_-___. 

United States v. Adler’s Creamery, Inc., 107 F. 2d 987 (1939) Handler, 


wv wet 


>. r = 2 


7:919 United States v. Adler’s Creamery, Inc., 110 F. 2d 482 (1940) Injune- 
tion—Collection or payment of money--.--_-..--.--_--_---_-.-- 3: 1027 

United States v. Burlington Sanitary Milk Company, Inc. (D.C. B. D. 
of Wisconsin, 1944) Exhaustion of administrative remedy____-__- 3: 1029 
United States v. Elm Spring Farm, Inc., et al., 38 F. 2d 508 (1942) 
Cooperative associations—Handler, who is_______-_--_--_--__--_--- 
6: 1036 United States v. Green Valley Creamery, Inc., 59 F. Supp. 153 (1945) 
Civil contempt—Effect of discharge in bankruptcy upon collection 
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United States v. H. P. Hood & Sons, Inc., et al., 26 F. Supp. 672 
3: 316 (1939) Validity of Order No. 4—Constitutionality of Agricultural 
Marketing Agreement Act of 1937—Stare Decisis—Constitutional 
3: 321 law—Delegation of legislative power—Due process of law—Finding 
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(1944) Administrative law—Effect of failure to exhaust adminis- 
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*Certiorari denied by the Supreme Court on December 6, 1948.—Ed. 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(A. D. 1916) 


In re C. A. Harnep, Dorne Bustness As Tot Hoe Commission Com- 
PANY. P&S Doc. No. 1813. Decided November 23, 1948. 


Cease and Desist—Unlawful, Unfair and Deceptive Practices 


In accordance with provisions of stipulation in which respondent admitted the 
material allegations of fact in the Order of Inquiry and Notice of Hearing 
and consented to the issuance, without hearing, of an order requiring him 
to cease and desist from continuing the unlawful, unfair and deceptive 
practices complained of in said Order of Inquiry and Notice of Hearing, 
and upon recommendation of the complaint, the respondent is ordered to 
cease and desist from the practice of failing to notify promptly the agency 
designated to handle livestock overages and shortages when he shall receive 
delivery of hogs “over.” * 

Mr. John J. Murray for complainant. Mr. C. A. Harned, of National Stock 
Yards, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
CONSENT ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act (7 U.S. C. 181 e¢ seg.). 

The proceeding was instituted by an Order of Inquiry and Notice 
of Hearing dated July 14, 1948 which was served upon the respond- 
ent on July 19,1948. By this complaint respondent was charged with 
engaging in an unfair and deceptive practice and failing to render 
reasonable stockyard services. The complaint alleged that, in con- 
nection with the handling of a shipment of 21 hogs consigned to him 
for sale on a commission basis on November 23, 1947, the respondent 
received four hogs “over”, and that he sold the hogs but did not report 
the “overage” to the designated agency until December 13, 1947. 

On November 1, 1948 the respondent executed a stipulation in which 
he admitted the material allegations of fact in the Order of Inquiry 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 


817448—49——_2 1061 





1062 PACKERS AND STOCKYARDS ACT, 1921 7 A.D. 


and Notice of Hearing and consented to the issuance, without hearing, 
of an Order requiring him to cease and desist from continuing the 
unlawful, unfair and deceptive practices complained of in said Order 
of Inquiry and Notice of Hearing. 

The Livestock Branch, by its attorney, filed a Recommendation 
on November 17, 1948. This recommendation is to the effect that an 
order be issued in accordance with the terms of the aforementioned 
stipulation which was attached to and filed with the recommenda- 
tion. 

Inasmuch as the action has been recommended by the complainant 
and such action is provided for by Section 202.5 (b) of the Rules of 
Practice (9 C. F. R. 202) the order consented to shall be entered. 


ORDER 


The respondent shall cease and desist from the practice of failing 
to notify promptly the agency designated to handle livestock over- 
ages and shortages when he shall receive delivery of hogs “over.” 

Copies of this order shall be served upon the parties by registered 
mail or in person. 


(A. D. 1917) 


In re Market AGENcres AT Fort Wortu Union Srock Yarps. P&S 
Doc. 445. Decided November 30, 1948. 


Increase in Rates and Charges 


Since the parties are agreed and no objection has been filed, the respondents are 
authorized to file new tariffs providing for certain rates as indicated in the 
proposed joint tariff No. 7 which is a part of answer, subject to all the terms 
and conditions of the stipulation entered into by the parties which is a part 
of the record. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Messrs. Odus Smith and H. P. Hutchens, of Fort Worth, Texas, for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 


The respondents are now operating under an order issued on De- 
cember 9, 1947 (6 A. D. 1130), authorizing the assessment of the cur- 
rent temporary rates for stockyard services to and including Decem- 
ber 31, 1948. 

On October 28, 1948, respondents filed a telegraphic petition re- 
questing that they be authorized to file new tariffs providing for in- 
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creases in certain rates as indicated by a proposed joint tariff No. 7 
previously received by the Hearing Clerk. 

Notice of the petition was published in the Federal Register on 
November 13, 1948 (13 F. R. 6684). This notice set out in detail all 
of the rates petitioned for. 

On November 28, 1948, the Livestock Branch filed an answer recom- 
mending that respondents be authorized to file new schedules em- 
bodying the charges set out in the proposed joint tariff No. 7 received 
by the Hearing Clerk on October 22, 1948, and referred to in respond- 
ents’ petition as well as the notice published in the Federal Register 
on November 13, 1948, supra. The recommendation of the Livestock 
Branch is made upon condition that this order embody all of the 
terms and conditions of a stipulation entered into by the parties which 
is a part of the answer. 

Inasmuch as the parties are agreed and no objection has been filed, 
subject to all the terms and conditions of the stipulation referred to 
above, the respondents are authorized to file new schedules of charges 
which shall conform to the joint tariff No. 7 referred to above. 

This order shall become effective on January 1, 1949, and remain 
in effect until and including December 31, 1949, unless changed by 
further order before that date. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 





(A. D. 1918) 
Inve James Peart. PACA Doc. No. 4849. Decided November 1, 1948. 


Suspension of License—Repeated and Flagrant Violations of Act—Publication 
of Facts 


Where complainant alleged that respondent had repeatedly rendered untrue 
accountings to shippers of produce and had failed to keep such accounts 
and records as would correctly disclose all transactions involved in his 
business, all of which was admitted by respondent to be substantially correct, 
and after the proceeding was instituted respondent reimbursed the shippers 
in substantially the amounts of shortages alleged in the complaint, it is held, 
that the restitution of shortages to shippers does not alter respondent’s 
repeated and flagrant violations of the act, but this restitution, together with 
respondent’s alleged eagerness to comply with all requirements of the act in 
the future, is taken into consideration and in the interest of substantial 
justice respondent’s license should be suspended for 75 days and the facts 
should be published.* 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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Mr. Gilbert A. Horn and Mr. John T. Pearson, for Production and Marketing 
Administration. Mr. James Pearl, of Cincinnati, Ohio, respondent pro se. 
Mr. John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 499a et seq.), instituted by a com- 
plaint filed on December 17, 1947, by T. C. Curry, Chief of the Regu- 
latory Division of the Fruit and Vegetable Branch, Production and 
Marketing Administration. It was alleged in the complaint that the 
respondent, James Pearl, repeatedly and flagrantly violated the pro- 
visions of section 2 of the act (7 U. S. C. A. 499b) in that the re- 
spondent in numerous instances rendered untrue accountings to con- 
signors for the proceeds of sales of perishable agricultural commodities 
shipped in interstate commerce and violated section 9 of the act (7 
U. S. C. A. 499i) by failing to keep and maintain such accounts, 
records and memoranda as would disclose fully and correctly all 
transactions involved in his business. An oral hearing was held at 
Cincinnati, Ohio, on February 27, 1948, before John J. Curry, Hearing 
Examiner. Gilbert A. Horn, Office of the Solicitor, U. S. Department 
of Agriculture, appeared for the complainant, and the respondent 
appeared and testified in his own behalf. Testimony and exhibits 
were offered on behalf of the Government by John J. Dimond, who 
made the investigation of the respondent’s accounts and records. The 
respondent admitted the substance of each of the violations charged 
in the complaint but disagreed in some instances as to the exact 
amounts due and owing to his shippers for the sale of their produce. 
The complainant’s allegations in each instance were based upon the 
difference between the true gross price obtained by the respondent for 
the produce and the false gross price reported to the shipper, whereas 
the respondent’s figures were based upon net prices. Thus, when the 
respondent transmitted true accountings to his shippers, he reported 
a larger gross price than was shown on the earlier false accountings 
(T. 30), thereby permitting a larger deduction for sales commissions 
and other legitimate expenses. Accordingly, when figured on a net 
basis the shortages were slightly smaller than those alleged in the 
complaint. 

Subsequent to the hearing, the complainant filed suggested findings 
of fact, conclusions and order in which the evidence was analyzed and 
discussed at length. The Government recommended that, in view of 
the seriousness of the violations engaged in by the respondent, his 
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license be revoked. The respondent submitted a written statement 
containing explanatory matter and requesting that leniency be shown 
in the matter. 

On June 29, 1948, the hearing examiner filed a report containing 
suggested findings of fact and conclusions and recommending the 
suspension of the respondent’s license for a 75-day period. The re- 
spondent filed exceptions to the report and requested oral argument, 
which was held before me on September 30, 1948, in Washington, 
D.C. Complainant filed no exceptions. 

After careful consideration of testimony and evidence in this pro- 
ceeding and the exceptions and oral argument, there appears to be 
no reason for disagreeing with the conclusions and recommendations 
of the hearing examiner. 


FINDINGS OF FACT 


1. The respondent is an individual doing business under the name 
of James Pearl, at Water and Plum Streets, Cincinnati, Ohio, and 
at all times hereinafter mentioned was engaged in the business of 
handling perishable agricultural commodities in interstate commerce 
on consignment or joint account from shippers or other dealers. At 
all times material herein he was duly licensed under the act to carry 
on such business. The license under which respondent is operating 
expires on April 14, 1949. 

2. In the following instances, the respondent rendered false and 
fraudulent accountings to his shippers and failed to remit the full 
amount received for the produce sold, less regular commissions and 
expenses: (The amounts of shortages shown below are figured on a 
gross basis, as explained in the first paragraph of the Preliminary 
Statement, above.) 

(1) On or about February 10, 1947, the American Fruit Growers, 
Inc., of Princeton, Florida, shipped car SFRD 15139 containing pota- 
toes to respondent for sale on consignment, which he sold for a gross 
of $393.57. In his accounting, respondent reported the gross sales at 
$190.50, leaving a shortage of $203.07 unaccounted for and unpaid to 
the shipper. 

(2) On or about February 5, 1947, Luke LeBlanc Lumber Company 
of Scott, Louisiana, shipped car PFE 74684 containing yams to re- 
spondent for sale on consignment, which he sold for a gross of $884.25. 
In his accounting respondent reported the gross sales at $606, leaving 
a shortage of $278.25 unaccounted for and unpaid to the shipper. 

(3) During January 1947, the American Fruit Growers, Inc., of 
Belle Glade, Florida, shipped car FGE 11431 containing potatoes to 
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respondent, 327 sacks of which to be sold on consignment, which he 
sold for a gross of $520.14. In his accounting, respondent reported the 
gross sales at $363.40, leaving a shortage of $156.74 unaccounted for 
and unpaid to the shipper. 

(4) On or about January 24, 1947, Florida Food Products Company 
of Belle Glade, Florida, shipped car FGE 37642 containing celery to 
respondent for sale on consignment, which he sold for a gross of 
$1,179.75. In his accounting, respondent reported the gross sales at 
$1,014.25, leaving a shortage of $165.50 unaccounted for and unpaid to 
the shipper. 

.(5) On or about January 13, 1947, Florida Food Products Com- 
pany of Belle Glade, Florida, shipped car SFRD 26247 containing 
cabbage to respondent for sale on joint account, which he sold for a 
gross of $1,118.30. In his accounting, respondent reported the gross 
sales at $941.75, leaving a shortage of $176.55, one half of which or 
$88.27 being due the shipper and remaining unaccounted for and 
unpaid to the shipper. 

(6) During January 1947, the Lake County Citrus Sales, Inc., of 
Leesburg, Florida, shipped car PFE 51478 containing oranges and tan- 
gerines to respondent for sale on consignment, which he sold for a gross 
of $2,095.58. In his accounting, respondent reported the gross sales 
at $1,925.75, leaving a shortage of $169.83 unaccounted for and unpaid 
to the shipper. 

(7) On or about January 3, 1947, the Florida Food Products Com- 
pany of Belle Glade, Florida, shipped car SFRD 37367 containing 
beans and potatoes to respondent for sale on joint account, which he 
sold for a gross of $1,760.25. In his accounting, respondent reported 
the gross sales at $1,621.75, leaving a shortage of $138.50, one half 
of which or $69.25 being due the shipper and remaining unaccounted 
for and unpaid to the shipper. 

(8) On or about March 19, 1947, Cooney & Korshak of Chicago, 
Illinois, shipped car PFE 30497 containing onions to respondent for 
sale on consignment, which he sold for a gross of $1,266. In his ac- 
counting, respondent reported the gross sales at $454.55, leaving a 
shortage of $811.45 unaccounted for and unpaid to the shipper. 

(9) On or about May 30, 1947, Howard Dasher of Valdosta, Georgia, 
shipped car WFEX 67344 containing cabbage to respondent for sale 
on consignment which he sold for a gross of $1,478.25. In his account- 
ing, respondent reported the gross sales at $1,322.75, leaving a shortage 
of $155.50 unaccounted for and unpaid to the shipper. 

(10) On or about June 13, 1947, the Jarcy Company of Adel, 
Georgia, shipped car SAL 89729 containing watermelons to respond- 
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ent for sale on consignment, which he sold for a gross of $575. In his 
accounting, respondent reported the gross sales at $375, leaving a 
shortage of $200 unaccounted for and unpaid to the shipper. 

(11) On or about May 29, 1947, E. H. Anderson & Company of Chi- 
cago, Illinois, shipped car FGE 50871 containing potatoes to respond- 
ent part of which were to be sold on consignment, and were sold by 
respondent for a gross of $406. In his accounting, respondent reported 
the gross sales on the consigned potatoes at $228.80, leaving a shortage 
of $178 unaccounted for and unpaid to the shipper. 

(12) On or about May 13, 1947, the Florida Food Products Com- 
pany of Belle Glade, Florida, shipped car URTX 7155 containing 
beans to respondent for sale on consignment, which he sold for a gross 
of $1,313.85. In his accounting, respondent reported the gross sales at 
$1,060.90, leaving a shortage of $252.95 unaccounted for and unpaid to 
the shipper. 

(13) On or about May 20, 1947, F. E. Baldwin & Company of Chi- 
cago, Illinois, shipped car FGE 37158 containing potatoes to respond- 
ent for sale on consignment, which he sold for a gross of $1,087.25. In 
his accounting, respondent reported the gross sales at $526, leaving a 
shortage of $561.25 unaccounted for and unpaid to the shipper. 

(14) On or about April 9, 1947, G. A. Olivier of Sunset, Louisiana, 
shipped car FGE 21775 containing sweetpotatoes to respondent for sale 
on consignment, which he sold for a gross of $1,667.50. In his account- 
ing, respondent reported the gross sales at $1,459.35, leaving a shortage 
of $208.15 unaccounted for and unpaid to the shipper. 

(15) On or about April 6, 1947, T. V. Woolam of San Benito, Texas, 
shipped car ART 22696 containing cabbage to respondent for sale on 
consignment, which he sold for a gross of $657.79. In his accounting, 
respondent reported the gross sales at $419.50, leaving a shortage of 
$238.29 unaccounted for and unpaid to the shipper. 

(16) On or about March 21, 1947, G. A. Olivier of Sunset, Louisiana, 
shipped car FGE 34444 containing sweetpotatoes to respondent part of 
which were to be sold on consignment, and were sold by respondent for 
a gross of $806.50. In his accounting, respondent reported the gross 
sales on the consigned sweetpotatoes at $714.50, leaving a shortage of 
$92 unaccounted for and unpaid to the shipper. 

(17) On or about March 3, 1947, the Lake Produce Distributors of 
Leesburg, Florida, shipped car ACL 18246 containing oranges to 
respondent for sale on joint account, which he sold for a gross of 
$1,952.05, and on which a $24.82 railroad claim was received. In his 
accounting, respondent did not report the receipts for the railroad 
claim and reported the gross sales of the oranges at $1,750.75, leaving a 
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shortage of $225.62, one half of which or $112.81 being due the shipper 
and remaining unaccounted for and unpaid to the shipper. 

(18) On or about March 6, 1947, the Lake Produce Distributors of 
Leesburg, Florida, shipped car FGE 35492 containing oranges to 
respondent for sale on joint account, which he sold for a gross of $1,838, 
and on which a $37.83 railroad claim was recovered. In his account- 
ing, respondent did not report the receipts from the railroad claim, and 
reported the gross sales of the oranges at $1,636.70, leaving a shortage 
of $239.13, one half of which or $119.57 being due the shipper and 
remaining unaccounted for and unpaid to the shipper. 

(19) On or about June 12, 1947, the Lake Produce Distributors Com- 
pany of Mascott, Georgia, shipped car ACL 17129 containing water- 
melons to respondent for sale on consignment, which he sold for a gross 
of $450. In his accounting, respondent reported the gross sales of $325, 
leaving a shortage of $125 unaccounted for and unpaid to the shipper. 

(20) On or about March 17, 1947, G. A. Olivier of Sunset, Louisiana, 
shipped car CARX 67877 containing sweetpotatoes to respondent for 
sale on consignment, which he sold for a gross of $1,216. In his 
accounting, respondent reported the gross sales at $1,058.40, leaving 
a shortage of $157.60 unaccounted for and unpaid to the shipper. 

(21) On or about February 1, 1947, the Florida Food Products 
Company of Belle Glade, Florida, shipped car PFE 38658 containing 
celery to respondent for sale on consignment, which he sold for a gross 
of $1,322.94. In his accounting, respondent reported the gross sales 
at $1,009.35, leaving a shortage of $313.59 unaccounted for and unpaid 
to the shipper. 

(22) On or about April 11, 1947, G. A. Olivier of Sunset, Louisiana, 
shipped car ART 16268 containing sweetpotatoes to respondents for 
sale on consignment, which he sold for a gross of $1,582.15. In his 
accounting, respondent reported the gross sales at $1,463.75, leaving 
a shortage of $118.40 unaccounted for and unpaid to the shipper. 

(23) On or about March 10, 1947, G. A. Olivier of Sunset, Louisiana, 
shipped car NF 92719 containing sweetpotatoes to respondent for sale 
on consignment, which he sold for a gross of $1,201.75. In his ac- 
counting, respondent reported the gross sales at $1,081.25, leaving a 
shortage of $120.50 unaccounted for and unpaid to the shipper. 

3. In addition to the foregoing violations, during the first six months 
of 1947 respondent rendered false and fraudulent accountings to his 
shippers and failed to account for the full amount received for the 
. produce sold less regular commissions and expenses in connection with 
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the consignment or joint account sales of 16 other carloads of fresh 
fruits and vegetables as follows: 


Car No. Commodity Shortage Car No. 


Sd 
o 
— 


SSSERSS: 


MDT 17504 
FGE 37569 


PFE 97515 


SSRSRSSS 


MDT 171i6.......-< 


4. As of June 1947, respondent had failed to keep and maintain 
records as would fully and correctly disclose his business transactions 
for all necessary periods prior to January 1, 1947, including the ship- 
ments of four cars of watermelons by the C. C. Winkler Company of 
Vincennes, Indiana, during the month of August 1946. 


CONCLUSIONS 


Respondent admitted each of the foregoing violations of the act 
at the hearing, except that in some instances he contended that the 
amount of the shortages was slightly less than charged. The follow- 
ing is a tabulation of the amounts of shortages charged by the com- 
plainant and the amounts admitted by the respondent: 


Shortage Shortage Shortage Shortage 
charged admitted Car No charged admitted 
by Gov- | by respond- itt by Gov- | by respond- 
ernment ent ernment ent 


SRNR cs ccaccceae $203. 07 $188. 87 || FGE 37158 $561. 25 $521. 96 
278. 25 STE 1) BOR Ahsan cncwndnncsenn 208. 15 198. 33 
156. 74 145. 77 238. 29 221. 61 
165. 50 153. 91 - 92. 00 85. 56 
1 88. 27 188, 28 |} ACL 18246. -. es 1112.81 1112.81 
PFE 51478. 169. 83 155. 26 || FGE 35492_- 1119, 57 1119, 57 
8FRD 3736 1 69. 25 169.25 || ACL 17129_- 5 1125. 00 1125. 00 
PFE 30497. e 811. 45 754. 65 ac 157. 60 109. 00 
155. 50 144. 61 313. 59 289. 37 
200. 00 1 200. 00 118. 40 110. 11 
178. 00 165. 54 120. 50 112. 06 
252. 95 235. 24 





1 No difference. 


As heretofore stated, these slight variations result for the most part 
from the fact that the shortages alleged by the Government are cal- 
culated on a gross return basis without making additional allowances 
for increased commissions and expenses which legitimately may be 
deducted by respondent from the higher gross sales shown on a true 
and correct accounting. Respondent has, since the institution of this 
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action, reimbursed the shippers listed above in the amounts set forth 
in the right hand column. 

In this connection, with the 16 smaller violations listed under Find- 
ing of Fact 3, it is noted that the amounts which respondent has 
reimbursed the shippers differ from the amounts which he admitted 
the shortages to be at the hearing, as indictaed in the following 
chart: 


Shortage Shortage 
Shortage | admitted; Amount Shortage | admitted; Amount 
charged | by re- reim- charged by re- reim- 
by Gov- | spondent} bursed to , by Gov- |spondent} bursed to 
ernment | at hear- | shippers ernment | at hear- | shippers 


s 
eo 


ART 20031 
PFE 97515 
PFE 41434 
FGE 44301 
MDT 17116 


Bar 8aZF 
SB8SSeaR 


1 Joint account transactions in which only one-half of shortage creditable to shipper. 


The discrepancies appearing above between the amount of shortage 
charged and the amount credited to the shippers fall for the most part 
in the same class as those mentioned above in the case of the first 25 
violations. However, respondent failed to mention in his testimony 
the reduced amount of most of the figures, but admitted the full 
amount of shortage charged by the complainant. 

Respondent’s reimbursement of the shippers after the institution of 
the instant action does not alter the fact that he repeatedly and fla- 
grantly violated the act. His action in restoring the money may, how- 
ever, be considered as a factor in determining the remedial action to be 
taken in the matter. 

Respondent’s only explanation for the commission of the offenses 
charged was that he was compelled to make allowances to customers 
in many instances when merchandise sold proved faulty, and that he 
made the deductions from the accountings to cover such anticipated 
allowances. However, he failed completely to show that any such 
allowances had been made in connection with the transactions com- 
plained of. Moreover, it is difficult to conceive that allowances in 
amounts ranging as high as $811.45 on a single car of produce would 
be anticipated. By the regulations issued pursuant to the act (7 CFR 
46.2 (p)), he is allowed 10 days after the final sale is made from each 
car in which to render his accounting to the shipper and make pay- 
ment. Considering the perishable nature of the goods involved, it is 
reasonable to assume that any complaints and requests for allowances 
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by customers would have been received before the lapse of such 10-day 
period, so that a correct and true adjustment could be made in the 
accountings to take care of such allowances. In view of these circum- 
stances, little weight can be given to respondent’s attempted 
explanation of his violations. 

Finally, respondent’s violations were wilful and knowing. He had 
full knowledge of the true prices received for the sale of the goods, 
and with this information before him he wilfully caused to be prepared 
false and fraudulent statements of accounts and withheld from his 
shippers large sums of money rightfully due them, and appropriated 
such sums to his own use. 

It is concluded, therefore, that respondent wilfully and knowingly 
and for fraudulent purposes, made false and misleading statements in 
connection with transactions involving perishable agricultural com- 
modities received in interstate commerce, and failed to account truly 
and correctly and to make full payment promptly with respect to such 
transactions, in violation of section 2 of the act (7 U.S.C. A. 499b (4)). 
It is further concluded that respondent failed to keep such accounts, 
records and memoranda as fully and correctly disclose all transac- 
tions involved in his business, in violation of section 9 of the act 
(7 U.S. C. A. 499i). 

Section 8 of the act (7 U.S. C. A. 499h) authorizes the Secretary to 
suspend the license of an offender or to revoke the license if it is found 
that the violations engaged in are flagrant and repeated. Section 9 
of the act (7 U.S. C. A. 499i) authorizes suspension of a license for a 
period of 90 days if it is found that a licensee failed to maintain ade- 
quate books and records. As mentioned above, the Government recom- 
mended that the respondent’s license be revoked because of the serious 
character of the violations engaged in by the respondent. 

The record of the proceeding shows that the respondent has been en- 
gaged in the produce business in various capacities for approximately 
15 years. His present business was started in 1941. During 1946, 
the firm did a gross business of $3,000,000, a relatively small part of 
which involved consignment or joint account transactions. 2,000 car- 
loads of produce were purchased outright by the firm and 400 carloads 
of produce were handled on a consignment and joint account basis. It 
should be stated, also, that the respondent has indicated an eagerness 
to comply henceforth with the provisions of the statute and, as has 
been mentioned, he has made restitution to his principals for the 
moneys wrongfully withheld from them. 

It would not appear to be in the interest of substantial justice to 
compel the respondent to withdraw completely from the produce busi- 
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ness, which would be the case if his license were revoked. The record 
shows that this is the first instance wherein the respondent has been 
charged with violating the statute. Upon full consideration of all 
the facts in the record and complainant’s failure to except to the 
examiner’s recommendation of a suspension for 75 days, it is believed 
that the respondent’s license should be suspended for a period of 
75 days. The facts and circumstances, as set forth herein, should be 
published. 
ORDER 


The license of James Pearl, the respondent herein, is hereby sus- 
pended for a period of 75 days. 

Except as to service, this order shall become effective 20 days after 
the date hereof, and the facts as set forth herein shall be published. 


(A. D. 1919) 


S. M. Jonss & Co. v. G. J. Ruopes. PACA Doc. No. 5025. Decided 
November 1, 1948. 


Failure To Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold and delivered to respondent one 
truckload of potatoes and one truckload of cabbage, but that respondent paid 
part of the purchase price and withheld the remainder for the alleged 
reason that the cabbage was of poor quality and there was a shortage in 
the shipment, and where respondent failed to file an answer in the case, 
held, respondent’s failure to answer constitutes a waiver of hearing and an 
admission of the allegations in the complaint, and respondent’s failure to 
pay the balance of the purchase price is a violation of the act for which 
reparation, with interest, should be awarded complainant.* 


S. M. Jones & Co. of New Bern, North Carolina, complainant pro se. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
It is alleged that complainant sold and delivered a truckload of cab- 
bage to respondent, and that upon delivery respondent paid the full 
purchase price therefor. It is further alleged that complainant sold 
and delivered to respondent a truckload of potatoes but, in making 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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payment of the purchase price for the potatoes, unauthorized deduc- 
tions were made by respondent for the alleged reason that the cabbage 
previously delivered was of poor quality and that there was a weight 
shortage in the shipment of the cabbage. Complaint seeks to recover, 
as reparation, $233.25, the amount which it avers was wrongfully 
withheld by respondent. 

Formal complaint was filed in this case on August 3, 1948. A copy 
of the report of investigation was served upon complainant on August 
20, 1948. A copy of the formal complaint, together with a copy of the 
report of investigation, was served upon respondent on August 19, 
1948. At the time of service of the documents, respondent was noti- 
fied in writing that he should file an answer to the complaint within 20 
days thereafter, and that failure to file such answer would constitute 
a waiver of hearing and would be deemed to be an admission of the 
allegations of the complaint. Notwithstanding such notice, respond- 
ent did not file an answer in the proceeding. The case is, therefore, 
disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is an individual, S. M. Jones, doing business as 
S. M. Jones & Company, whose post office address is Box 67, New Bern, 
North Carolina. 

2. Respondent is an individual, G. J. Rhodes, whose post office 
address is Maitland, Florida. At the time of the transaction com- 
plained of herein, respondent was licensed under the act. 

3. On or about June 3, 1947, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent one truckload of 
cabbage at an agreed price of $2.25 per 50-lb. bag, or $1,050.75, f. 0. b. 
loading point at or near Beaufort, North Carolina. There was no 
representation made by complainant as to the grade or size of the cab- 
bage. Cabbage of the kind called for by the contract was delivered 
to respondent on or about June 3, 1947, whereupon respondent’s driver 
gave to complainant respondent’s check for $1,050.75. The cabbage 
was shipped by truck to respondent at Maitland, Florida. 

4. On or about June 6, 1947, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent one truckload of 
425 bags of U. S. No. 1, Size A, cobbler potatoes at an agreed price 
of $2.85 per bag, or $1,211.25, f. o. b. loading point at or near Beau- 
fort, North Carolina. On or about June 6, 1947, complainant de- 
livered to respondent at loading point, potatoes of the kind, quality, 
grade and size called for by the contract. The potatoes were shipped 
by truck to respondent at Maitland, Florida. 
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5. Respondent mailed his check for $978.00 to complainant in 
connection with his purchase of the potatoes. Respondent arrived 
at this figure by computing the purchase price of the potatoes at 
$2.55 per bag (a deduction of 30 cents per bag, or $127.50) ; and by 
deducting 414 cents per pound on 2,350 pounds of cabbage ($105.75), 
or a total of $233.25, for the alleged reason that the cabbage delivered 
was of inferior quality and that there was a weight shortage in the 
shipment thereof. 

6. Although requested to do so, respondent has failed and refused 
to pay complainant the $233.25, the balance of the original purchase 
price for the two truckloads of produce delivered. 

7. Informal complaint was filed on September 15, 1947, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s failure to file and answer to the complaint in this 
proceeding constitutes a waiver of hearing on the facts and an admis- 
sion of the allegations of the complaint. Sec. 47.8 (c) of the Rules 
of Practice (7 CFR, 1945 Supp., 47.8 (c) ). 

The investigation report in this case contains correspondence from 
respondent to the Department in which he denies the purchase price 
of the potatoes quoted to him over the telephone by complainant was 
as alleged in the complaint; and respondent avers that he would 
not have paid $2.85 per bag for the potatoes when he could have bought 
them for a less amount. Complainant alleges, however, that it cer- 
tainly would not have sold the potatoes for $2.55 per bag; and has 
pointed out that under the Government price support program com- 
plainant was obligated to, and did, pay not less than $2.60 per bag for 
U. S. No. 1 potatoes. Complainant’s records show that, at the time 
of the sale in question, complainant was selling U. S. No. 1 potatoes at 
$2.85 to $2.95 per bag. In support of its claim, complainant has sub- 
mitted copies of official Federal-State market reports for potatoes 
showing that U. S. No. 1, size A, cobblers, at South Eastern North 
Carolina points on June 5, 1947, were selling at “mostly $3.00;” and 
on June 6, 1947, these potatoes were selling at “$2.85-3.10, mostly 
$3.00.” 

With respect to respondent’s statement that the cabbage delivered 
under the contract was of poor quality, it appears from the record 
that, even assuming this to be true, such fact would not establish a 
violation of the contract in question because the contract contained 
no quality specifications. In connection with the alleged shortage 
in the shipment of the cabbage, we note that respondent’s driver 
accepted the shipment at loading point without complaint, and it was 
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not until after delivery of the cabbage by respondent to his customers 
that the alleged shortage was discovered. 

Upon the evidence of record, we conclude that complainant delivered 
produce in accordance with the contracts of the parties; and that 
respondent’s failure to pay the balance of the purchase price is a 
violation of the act, for which reparation in the amount of $233.25, 
plus interest, should be awarded complainant, and the facts published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to com- 
plainant, as reparation, $233.25, plus interest thereon at the rate of 
5 percent per annum from July 1, 1947, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





(A. D. 1920) 


Wesco Foops Company ¥. Frank J. Crivetia & Co., Inc. PACA Doe. 
No. 4902. Decided November 2, 1948. 


Unlawful Rejection—Inspection Certificate—Reliance Upon Restricted 
Inspection 


Where celery clearly graded U.S. No. 1 at shipping point, and where a restricted 
inspection at destination showed discoloration and watersoaked areas, but 
a complete inspection of the car eight days after arrival at destination showed 
the celery still graded U. S. No. 1, held, that respondent’s rejection of the 
car based upon the restricted inspection was not justified. While an in- 
spection certificate is prima facie evidence of the truth of the facts con- 
tained therein, it is not conclusive and may be refuted by evidence which 
is more reliable and competent.* 


Brand—Practice and Pleading—Defense—Materiality and Relevancy 
In raising a defense that celery of the wrong brand was delivered by the seller, 
the respondent-buyer must show its materiality and relevancy.* 


Mr. John J. Toohey, of Chicago, Illinois, for complainant. Mr. Gilbert HB. Mor- 
croft, of Pittsburgh, Pennsylvania, for respondent. Mr. James A. O’Donnell, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C., 1946 ed., 499a e¢ seg.). Formal 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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complaint was filed on February 10, 1948, and a copy of the report of 
investigation was served upon complainant on February 23, 1948, 
A copy of the formal complaint, together with a copy of the report 
of investigation, was served upon respondent on February 24, 1948. 
Complainant alleges that on or about July 26, 1947, through its local 
representative in Pittsburgh, Pennsylvania, it sold to respondent one 
carload of California Pascal celery, f. 0. b. shipping point, San Jose, 
California, at the agreed price of $4.75 per crate, plus $60 for top ice 
or a total of $2,112. Complainant further alleges that the celery 
graded U.S. No. 1 at shipping point, and that following respondent’s 
rejection of the car at Pittsburgh, the celery was sold on consignment 
* with net proceeds of $852.92 being realized. An award of reparation 
is requested in the amount of $1,263.08, which sum represents the 
difference between the contract price and the net returns received, 
plus a $4 Government inspection fee. 

Respondent answered admitting as correct the contract terms as 
alleged in the complaint but averring, as a defense, that the celery 
was not in suitable shipping condition. Respondent requested an 
oral hearing. 

Both parties were represented by counsel at the hearing held at 
Pittsburgh, Pennsylvania, on July 14, 1948. R. E. Hanley, com- 
plainant’s Vice President and General Manager; Everett W. Code, 
complainant’s branch manager at Pittsburgh; and Lorenzo DeMase, a 
partner in the brokerage firm of the DeMase & Manna Company, ap- 
peared and testified for complainant. Present and testifying for the 
respondent were Frank J. Crivella, respondent’s President, and J. J. 
Gardner, Pittsburgh Supervising Inspector, Fruit and Vegetable 
Branch, U. S. Department of Agriculture. The evidence consists 
of the testimony of these witnesses, the exhibits received in evidence, 
and the report of investigation. Respondent objected to the receipt 
in evidence of the Department’s report of investigation, copies of 
which had been served previously upon the parties by registered 
mail. 

It appears that the transaction was negotiated by Code for the com- 
plainant and Crivella for the respondent, and that both signed the 
confirmation of sale attached to the formal complaint. The confirma- 
tion reflects an “fob” purchase and sale of “one car US one Calif. 
Pascal Celery ‘Klick’ brand” in car PFE 95902. 

Federal-State inspection at shipping point on July 25, 1947, 
showed the celery graded “U. S. No. 1, Green.” Restricted inspec- 
tion for condition at Pittsburgh on August 5, 1947, revealed an 
average of approximately 40 percent of the stalks to have dark, dis- 
colored, watersoaked areas extending 4 to 1 inch, mostly 14 to 1% inch 
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into the crown from the trimmed edge. Federal inspection at the 
time of unloading between August 12 and 15, 1947, disclosed the con- 
dition of the celery as fresh and crisp, with the tops of good green 
color, and no decay present. 

Respondent justified its rejection of the produce on the basis of the 
condition factors reflected by the restricted inspection made on August 
5, 1947. Respondent also contends that the contract called for “Klick” 
brand celery whereas the celery contained in car PFE 95902 was of 
the “Klickety Klick” brand. 


FINDINGS OF FACT 


1. Complainant, Wesco Foods Company, is a corporation whose 
address is 1425 South Racine Avenue, Chicago, Illinois. 

2. Respondent, Frank J. Crivella & Co., Inc., is a corporation whose 
address is 412 Fruit Exchange Building, Pittsburgh, Pennsylvania. 
Respondent was licensed under the act at the time of the transaction 
involved in this proceeding. 

3. On or about July 26, 1947, complainant contracted to sell and 
respondent to purchase one carload of U. S. No. 1 California Pascal 
celery, “Klick” brand, contained in car PFE 95902 which was shipped 
from San Jose, California, on July 25, 1947. The terms of sale were 
f. o. b. shipping point at a price of $4.75 per crate for 432 crates, plus 
$60 for top ice, or a total price of $2,112. Respondent also agreed to 
pay complainant’s draft for the purchase price on arrival of the celery 
at Pittsburgh. 

4, The celery in car PFE 95902 received a joint Federal-State in- 
spection on July 25, 1947, at San Jose, California. The certificate 
states that the 432 crates were labeled “Klickety Klick” brand, graded 
U. S. No. 1, Green, and notes the following, “Celery fresh, crisp, well 
trimmed and green color. Hearts fairly well formed. No decay. 
Defects within grade tolerance.” 

5. The shipment arrived in Pittsburgh on August 3, 1947. Federal 
inspection made on August 5, 1947, at respondent’s request, was re- 
stricted to “product and lading of 4 stacks between and near doors.” 
The condition of the celery was described as follows: “Stalks fresh and 
crisp, leaves green. Range 25 to 50%, average approximately 40% 
of stalks show dark, discolored, watersoaked areas extending 14 to 
1 inch, mostly 14 to 14 inch into crown from trimmed edge. Midribs 
and hearts not affected. Nodecay.” This inspection certificate states 
that the crates of celery were labeled “Klickety Klick Brand, Cali- 
fornia.” 

6. Following inspection on August 5, 1947, respondent notified 
complainant’s Pittsburgh office that the celery was being rejected 


817448—49——3 
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because of condition. At this time, respondent made no mention of 
complainant’s failure to deliver “Klick” brand celery. Respondent 
first raised objection to the brand on or about August 8, 1947. 

7. On or about August 9, 1947, complainant consigned the car of 
celery to the DeMase & Manna Company, Pittsburgh, Pennsylvania, 
which company resold the produce during the period August 11 
through August 15, 1947, at prices approaching or exceeding the cur- 
rent Pittsburgh market prices. An account sales of the DeMase & 
Manna Company dated August 18, 1947, which was sent to complain- 
ant, showed a gross figure of $1,730.75, expenses of $877.83, and a net 

amount of $852.92, which sum was remitted to complainant. 

' 8, At the request of DeMase & Manna Company, a third Federal 
inspection of the celery was conducted during the period August 12 
through August 15, 1947, while the produce was being unloaded. 
Among other things, the certificate covering this inspection shows the 
condition of the celery to be “Fresh and crisp. Tops good green color. 
No decay.” Complainant reimbursed the DeMase & Manna Company 
the cost of this inspection fee which amounted to $4. 

9. Formal complaint was filed on February 10, 1948, which was 
within the nine-month period required by the act for filing reparation 
complaints. 

CONCLUSIONS 


The celery was purchased and sold on an f. o. b. basis, and was 
required to be U.S. No. 1 grade when shipped. The principal question 
for consideration is whether complainant breached the contract re- 
quirement that the celery be in suitable shipping condition, which 
arises from use of the term “f. 0. b.” Anonymous. 3 A. D. 425, 429 
(1944) ; Haines City Citrus Growers Association v. Thos. Caito Sons, 
Inc., 4 A. D. 49, 51 (1945). 

Respondent contends that the celery was not in suitable shipping 
condition and in support thereof relies upon the restricted inspection 
made at Pittsburgh eleven days after the celery was inspected at 
shipping point. 

The evidence is undisputed that the celery graded U.S. No. 1 when 
shipped. The condition of the celery upon arrival at destination is 
described in U.S. Inspection Certificate No. B-04350, dated August 5, 
1947, as showing a range of 25% to 50%, average approximately 40% 
of the stalks have dark, discolored, watersoaked areas extending 14 
to 1 inch, mostly 44 to 1% inch into the crown from the trimmed edge. 
This inspection was restricted to four stacks between and near the 
doors of the car. A third inspection was made during the period 
August 12 through August 15, 1947, while the car was being unloaded. 
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As evidenced by U. S. Inspection Certificate No. B-25459, the celery 
at this time was found to be fresh and crisp, with the tops of good 
green color, and no decay present. Obviously, this car of celery was 
in suitable shipping condition since the evidence clearly supports the 
view that the deterioration of the produce, if any, was normal even 
as late as August 15, 1947. Asa matter of fact, the celery still graded 
U. S. No. 1 on this date, according to the opinion expressed by Mr. 
J. J. Gardner, Supervising Inspector in the Pittsburgh district for 
the Department, with reference to the meaning of the information 
shown on U. S. Inspection Certificate dated August 12, 1947. 

Upon consideration of all the evidence on this point, it is concluded 
that the respondent has failed to sustain the burden of proving that 
the celery was not in suitable shipping condition. 

The question then arises whether respondent was entitled to rely 
upon the restricted inspection of August 5, 1947, so as to justify 
rejection of the merchandise. All Federal inspection certificates are 
admissible as prima facie evidence only of the truth of the statements 
therein contained. Since the inspectors’ findings are not conclusive, 
they may be rebutted by evidence which is more reliable and competent. 

Respondent’s theory appears to be that no consideration should be 
given to the inspection of August 12 through August 15, 1947, on the 
ground that such inspection was made eight (8) days after arrival 
of the celery at Pittsburgh, which was not within a reasonable time 
after delivery of the car at Pittsburgh, Pennsylvania. Assuming, 
for the sake of argument, this to be true, the evidence remains uncon- 
vincing that the celery was not in suitable shipping condition. In 
addition to showing discoloration extending up to 1 inch into the 
crown from the trimmed edge, which, according to the testimony, was 
in the root end and not the stalk, the restricted inspection certificate 
of August 5, 1947, shows the celery “Stalks fresh and crisp, leaves 
green. Midribs and hearts not affected. No decay.” According to 
the testimony of Mr. Gardner, this discoloration is of minor importance 
unless followed by decay. The percentage of discoloration, as reflected 
by this restricted inspection, was insufficient proof, without more, 
to support respondent’s conclusion that the carload, as a whole, was 
not in suitable shipping condition. 

The confirmation of sale includes the term “Klick” brand. Actually, 
complainant tendered celery of “Klickety Klick” brand. Respondent’s 
formal answer made no reference to the fact that complainant had 
failed to deliver “Klick” brand celery. The point was first raised as a 
matter of defense in the formal proceeding by respondent’s witness, 
Crivella, in his testimony at the hearing in which he stated that his 
notice of rejection to complainant was based upon the condition and 
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brand of the celery. Complainant’s witness, Code, testified that the 
original rejection was for condition only. The issue created a new 
defense which was not asserted in the respondent’s answer. While 
the respondent is not precluded from raising a new defense at the 
hearing since the matter relates to contract specifications, it is neces- 
sary for the respondent to offer convincing evidence of its relevancy 
and materiality. Wz#lliam D. Branson, Limited v. J. Lerner and Sons, 
6 A. D. 378, 384 (1947). This the respondent has failed to do. On 
the contrary, the testimony of Crivella is to the effect that he could 
not recall when he first started handling the “Klick” brand, and that 
his sales were to customers who were not interested in particular 
brands. It is significant, too, that in a letter addressed to the De- 
partment on December 22, 1947, over the signature of Crivella, re- 
spondent made no mention of rejection because of variance in the 
brands. In this letter, condition of the celery was given as the sole 
reason for rejection. The omission of any reference to brand in this 
letter, as well as in the formal answer, appears to be self-explanatory. 
It is simply that at the time of rejection on August 5, 1947, respondent 
considered only the condition of the celery. 

There is no evidence to show that failure of the shipment to comply 
with brand specifications caused the respondent any damage. On 
the contrary, the evidence of record, including market reports of the 
U. S. Department of Agriculture, reveal that the merchandise was 
sold by the DeMase & Manna Company for prices exceeding or ap- 
proaching the then current Pittsburgh market prices. 

We are of the opinion that, upon the evidence of record, the ship- 
ment by complainant of “Klickety Klick” brand celery rather than 
“Klick” brand was only a slight variation from complainant’s contract 
obligation and, in this particular case, was not of sufficient importance 
and materiality to relieve respondent of its obligation to accept the 
produce. Zhe LeRoy Dyal Co., Inc. v. Charles R. Allen, 161 F. 2d 152. 

Respondent’s objection to the Department’s investigation report 
being received in evidence is without merit. Section 47.7 of the rules 
of practice makes the information contained in such reports “a part 
of the evidence in the proceeding.” 

It is concluded that respondent’s rejection of the celery was without 
reasonable cause and in violation of section 2 of the act. The celery 
was originally sold by complainant to respondent for a total sale 
price of $2,112. Upon resale, net proceeds of $852.92 were realized. 
Complainant suffered damages amounting to the difference between 
these two sums. The inspection fee of $4 is not allowed, since it rep- 
resents merely a part of the cost of obtaining evidence. United Fruit 
& Produce Co. v. Mailloux Fruit & Produce Company, Inc., and/or 
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Western Vegetable Distributors, 5 A.D. 578. Accordingly, reparation 
of $1,259.08, plus interest, should be awarded complainant, and the 


facts should be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant as reparation, $1,259.08, with interest thereon at 5 
percent per annum from August 5, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 1921) 
PACA Doc. No. 4715.* Decided November 3, 1948. 


Dismissal of Petition for Rehearing and Reconsideration 


Respondent’s petition for rehearing and reconsideration, dismissed, since 
the questions raised and the statements made by respondent in the peti- 
tion are already in the record and were considered in the issuance of 
the prior order.** 


Mr. Harold Waxman, of Kansas City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seg.), complainant 
was awarded reparation against respondent by order dated September 
30, 1948. On October 12, 1948, respondent filed a petition for rehear- 
ing and reconsideration, setting forth a number of errors claimed to 
have been made in the order. The questions raised and the statements 
made by respondent in the petition are already in the record and 
were considered in the issuance of that order. It is concluded that 
the order of September 30, 1948, is supported by the evidence and the 
law applicable thereto. 

The petition for rehearing and reconsideration is dismissed with- 
out making prior service on complainant. The order of September 30, 
1948, and the order herein shall become effective 30 days from the 
date hereof. 

This order shall be published and copies shall be served on the 
parties. 








*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Morris Broruers Frurr Company v. Vincent J. SQuituaNte, Ino, 
PACA Doc. No. 4719. Decided November 5, 1948. 


Failure to Pay Purchase Price—Acceptance of Commodity Without Complaint 


Where complainant sold a carload of oranges to respondent who received them 
without complaint but failed to pay the agreed price, held, that complainant 
is entitled to an award of reparation in the amount of the purchase price.* 


Counterclaim—Failure to Ship Produce of Quality Warranted—Damages 


Where complainant, under facts of counterclaim, contracted to sell to respond- 
ent two carloads of cantaloups of “good” or “average” quality, and respond- 
ent paid the purchase prices but claims the melons were not as warranted, 
held, that the evidence establishes the melons were not of good or average 
quality at the time of sale, and, therefore, respondent is entitled to recover 
the difference between the market value of melons meeting the warranty and 
the market value of those received.* 


. Lloyd F. MacMahon, of New York, New York, and Messrs. Macbeth 4 
Perelli-Minetti, of Los Angeles, California, for complainant. Mr. David 
Siskind, of New York, New York, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


In this proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U. S. C. 
1946 ed. 499a e¢ seg.), informal complaint was made to the Regulatory 
Division, Fruit and Vegetable Branch, on July 1, 1946, and a formal 
complaint was filed September 16, 1946. A copy of the formal com- 
plaint and a copy of the report of investigation made by the Regula- 
tory Division were served on the respondent March 7, 1947. A copy 
of the report of investigation was likewise served on complainant 
March 10, 1947. 

It is alleged in the formal complaint that on or about June 16, 1946, 
complainant entered into an oral agreement with respondent’s agent, 
Vincent J. Squillante, whereby complainant agreed to sell and re- 
spondent to purchase one carload of Valencia oranges at the agreed 
price of $4.97 per box, or $2,788.17 for the carload, f. o. b. Los Angeles, 
California. It is alleged further that a carload of 561 boxes of oranges 
meeting the contract specifications was shipped by complainant in 
car PFE 45492 from loading point in the State of California, in inter- 
state commerce, to respondent at New York, New York, where respond- 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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ent accepted the shipment but failed and refused to pay complainant 
any part of the contract purchase price, for the recovery of which this 
proceeding was instituted. 

Respondent filed an answer on April 23, 1947, admitting that during 
the month of June 1946, it contracted through its agent, Vincent J. 
Squillante, to purchase from complainant one carload of Valencia 
oranges at the agreed price of $4.97 per box f. o. b. Los Angeles, Cali- 
fornia; that respondent accepted delivery of the oranges on arrival 
at destination; and that payment has not been made. However, re- 
spondent denies that the contract was made on June 16, 1946, or that 
it refused to pay complainant the agreed purchase price. 

By way of counterclaim, respondent alleges that on or about June 8, 
1946, it purchased from complainant two carloads of jumbo 36 size 
cantaloups, contained in cars PFE 73315 and PFE 76045, at the agreed 
price of $4.57 per crate, f. o. b. El Centro, California, plus $20 for 
precooling, and on the same day paid complainant $2,891.68 for these 
shipments. It is alleged further that complainant represented these 
cantaloups to be of good quality and condition; that complainant 
thereafter tendered diversion orders indicating that these shipments 
had previously been consigned to Nicholas J. Martucci; that com- 
plainant then represented that these cantaloups had not been rejected 
by the said Martucci, and agreed that respondent could reject the 
shipments if the cantaloups were not of good quality and condition 
on arrival at destination and complainant would assume any loss re- 
sulting from such rejection. According to the respondent the canta- 
loups were of poor quality and condition upon arrival, and, at the 
time of shipment, were not in suitable shipping condition; that both 
carloads had been rejected by Martucci and were rejected by respond- 
ent after an inspection disclosed that the produce was overripe, of 
assorted sizes, field scarred, spongy and contained considerable mold 
and decay ; and that the parties thereafter agreed upon the cantaloups 
being sold on consignment for complainant’s account. These canta- 
loups were allegedly sold by respondent for net proceeds of $623.63 
which, plus $2,788.17, the invoice price of the oranges mentioned in 
the complaint, amounts to $3,411.80, and after crediting respondent 
with the $2,891.68 paid complainant for the cantaloups, there remains 
a balance of $520.12 which respondent offers complainant in full settle- 
ment of these transactions. Finally, respondent alleges that the 
oranges which are the subject of the complaint were purchased on 
June 22, 1946, on the condition that the two carloads of cantaloups 
complied with complainant’s representations and that respondent 
would be reimbursed for any loss sustained on the sale of the 


cantaloups. 
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Respondent seeks relief in the alternative by pleading that if the 
624 crates of cantaloups had been as represented, each crate would have 
had a market value of $6.91 on arrival at destination whereas the 312 
crates in car PFE 73315 were worth $4.60 per crate less than if they 
had been as warranted and the 312 crates in car PFE 76045 were like- 
wise worth $3.26 per crate less than would have been the case if they 
had been as represented. Respondent claims a credit of $2,452.32 
against any sum due complainant and respondent offers complainant 
$335.85, the difference between respondent’s alleged loss of $2,452.32 
and the $2,788.17 claimed by complainant. On May 12, 1947, com- 
plainant received and accepted $335.85 from respondent, leaving the 
question of respondent’s liability for the balance to be settled in this 
proceeding. 

In its reply to the counterclaim, complainant alleges that the canta- 
loups were sold to respondent on an f. o. b. acceptance final basis and 
these shipments arrived at destination in good condition and of good 
quality, and that any loss sustained by respondent in connection with 
these shipments was due to market conditions rather than the quality or 
condition of these cantaloups. It is alleged also that the oranges 
referred to in the complaint were sold to respondent on an f. o. b. 
acceptance final basis; that on or about June 16, 1946, complainant 
endorsed and delivered to respondent the bill of lading and manifest 
relating to the carload of oranges; that respondent at that time falsely 
and fraudulently promised to deliver to complainant on the following 
day the purchase price of $2,788.17 for the oranges but has since failed 
and refused to pay any sum in excess of $335.85. Complainant, there- 
fore, claims to be damaged in the amount of $2,452.32 which represents 
the difference between $2,788.17, the agreed purchase price of the 
oranges, and the $335.85 paid to complainant by respondent. 

A hearing was held in New York, New York, on January 16, 1948, at 
which both parties were represented by counsel. Complainant sub- 
mitted its case entirely on deposition testimony taken prior to the hear- 
ing. Respondent’s evidence consisted of cross-interrogatories sub- 
mitted to complainant’s witnesses and testimony offered by witnesses 
appearing at the hearing. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis Morris, Andrew 
Morris, and William Morris, doing business as Morris Brothers Fruit 
Company, whose post office address is 766 Market Court, Los Angeles, 
California. 

2. Respondent, Vincent J. Squillante, Inc., is a corporation whose 
address is 204 Franklin Street, New York, New York. At the time of 
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the transactions involved in this proceeding, respondent was licensed 
under the act. 

3. On or about June 8, 1946, complainant contracted to sell and re- 
spondent contracted to purchase two carloads of jumbo-size cantaloups 
contained in cars PFE 73315 and PFE 76045 at the agreed price of 
$4.57 per crate plus precooling charges of $20, or a total of $2,891.68 for 
both shipments, f. o. b. El Centro, California. The total prices were 
paid in full by respondent to complainant. 

4. At the time of contracting, the two carloads of cantaloups in con- 
troversy were in transit consigned to Nicholas J. Martucci at Chicago, 
Illinois, car PFE 76045 having been shipped from California on June 6, 
1946, and car PFE 73315 on June 7. Complainant ordered diversion 
of both shipments to respondent at New York, New York. 

5. The two carloads of melons arrived at Croxton, New Jersey, at 
6:30 p. m., June 17, 1946. The McCabe Inspection Service inspected 
the cantaloups contained in both cars after delivery at New York, New 
York, car PFE 76045 having been inspected on June 18, 1946, and car 
PFE 73315 on June 19, 1946. The reports covering these inspections 
contained the following pertinent information : 

PFE 76045: “Bare pack. Tight up to % inch cover bulge. Various sizes 
noted. Quality poor to some fairly good. 25% smooth areas, balance reasonably 
well netted. Fair, to some well formed. Fairly well sized per pack. 50% minor 
field scars. 25% yellow to few full yellow, balance mature green. Condition: 
Mature, spongy to mostly reasonably firm. Average 6% slip and surface mold. 
Average 1% decay noted.” 

PFE 73315: “Many interspersed top layer crates badly buckled. 
Loose to some level full packs. Quality poor, few medium good. Small under- 
sized to fairly uniformly sized some packs. 35% field scars. Fairly well netted. 
Slightly soily to fairly clean melons. 40% yellowing to full yellow, balance ma- 
ture green. Condition: Mature. Firm to hard. 10 to 15% of stock is decidedly 
spongy, softened, lacking in firmness. 0 to 30 average 12% slip and surface 
mold. Light to some severe. 0 to 12 average 3% decay found at the time of 
inspection.” 

6. On June 18 and 19, 1946, respondent resold the cantaloups from 
car PFE 73315 at the following prices per crate: 138 at $3.50, 61 at $3, 
7 at $2.50, 18 at $2 and 88 were abandoned to the carrier. The melons 
from car PFE 76045 were sold by respondent on June 20, 1946, as 
follows: 154 crates at $4 each, 66 at $3.50, 70 at $3.25, and 22 at $3. 

7. The market value of good or average quality California jumbo 
cantaloups at New York City from June 18 to June 20, 1946, was $5.50 
per crate. 

8. On or about June 16, 1946, complainant contracted to sell and re- 
spondent to purchase one carload of 561 boxes of Valencia oranges at 
the agreed price of $4.97 per box or $2,788.17 for the carload, f. o. b. 


* * & 
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Los Angeles, California. On arrival of this shipment at New York, 
New York, in car PFE 45492, respondent accepted delivery without 
objection but did not pay the purchase price. 

9. In a letter addressed to complainant and dated June 27, 1946, 
respondent enclosed an account sales on the cantaloups, containing 
several errors, and a check for $830.06, the amount claimed to be due 
complainant from respondent as a result of the cantaloup and orange 
transactions. Complainant refused this check. 

10. Thereafter complainant accepted respondent’s check for an un- 
disputed amount of $335.85, which respondent computed by deducting 
its alleged loss of $2,452.32 on the cantaloups from $2,788.17, the 
purchase price of the carload of oranges admittedly due complainant. 

11. Formal complaint was filed in this proceeding on September 16, 
1946, which was within nine months after the cause of action accrued. 
Informal complaint was made by respondent on July 27, 1947, and 
within the statutory time provided concerning the alleged loss sus- 
tained on the two shipments of cantaloups involved in the counterclaim. 


CONCLUSIONS 


First consideration will be given to the transaction between the 
parties involving the cantaloups in cars PFE 76045 and PFE 73315. 
Respondent’s counterclaim is based upon alleged breaches of express 
warranties made by complainant as to the quality and condition of the 
melons and an implied warranty that they were in suitable shipping 
condition at the time of purchase. 

Respondent contends that there was a warranty of suitable shipping 
condition because the contract was on an f. o. b. basis. It is alleged 
in complainant’s reply to the counterclaim that the agreed basis of 
the contract was “F. O. B. El Centro, California, final acceptance” 
and not “f. 0. b.” The testimony of Vincent J. Squillante and Louis 
Morris is in conflict as to which one of these two terms was agreed 
upon in their conversation of June 8, 1946. For this reason, it is 
necessary to look for determination to the documentary evidence and 
the surrounding circumstances. Louis Morris testified that all of 
numerous purchases of produce by respondent from complainant were 
on an “f. o. b. basis final acceptance.” During the period June 4 
through June 16, 1946, complainant invoiced respondent for 10 car- 
loads of produce including the two carloads of cantaloups and the 
carload of oranges involved in this proceeding. All of these invoices 
contain the words “FOB” followed by the name of the shipping point, 
but none contain the term “f. o. b. basis final acceptance.” Since the 
invoices written by complainant are consistent with respondent’s 
version of their agreement, it is concluded that the parties agreed to 
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an f, o. b. basis with respect to the carloads of cantaloups, not “f. o. b. 
acceptance final.” In an f. o. b. sale of produce, where the produce 
is to be shipped to the buyer who has had no opportunity of examina- 
tion, the produce is required to be in suitable shipping condition at the 
time of purchase. 

As to express warranties, respondent alleges that Louis Morris told 
Squillante the melons were of good quality and condition at the time 
of sale. Squillante so testified and added that the words “good 
quality” were intended to mean “top class” melons and “U. S. No. 1 
grade.” Louis Morris testified that his only representation was that 
“the cantaloups were as good as those sold to Nick Martucci.” Mar- 
tucci testified that the melons he purchased from complainant were of 
“average quality” and that he saw the two carloads of cantaloups 
shortly after they arrived in New York and “The quality was the same 
as the one I had which was good quality.” 

It is obvious that the words “good quality” and “average quality” 
in connection with cantaloups necessarily imply something less than 
the best quality or U. S. No.1 grade. Arthur Gerber & Co. v. Charles 
Taxin Co., 6 A. D. 468. Bearing this in mind, we turn to the matter 
of the quality and condition of the melons involved herein. There 
was no Federal inspection made of the melons at shipping point. 
However, an inspection was made at shipping point by one Al Perez, 
pursuant to his agreement with Martucci to handle on joint account all 
melons purchased after inspection from complainant. The evidence 
shows that the two carloads were consigned originally to Martucci 
at Chicago and, while rolling, were diverted to respondent by com- 
plainant after the contract of June 8, 1946. Perez testified by deposi- 
tion that the melons at the time of shipment were firm, of good quality, 
and well packed. William Morris testified to the same effect. 

To show that the cantaloups could not have been, at the time of 
shipment or at the time of sale, of good quality and in suitable condi- 
tion for shipment to New York, respondent submitted the reports of 
inspections made by McCabe Inspection Service at New York of the 
two carloads of melons. On the basis of the report of the melons in 
car PFE 76045, Austin J. McCabe, Jr., the owner of that inspection 
service, testified that the melons were generally poor in quality; that 
50 percent minor field scars is an unusually high percentage; and that 
these factors must have been present at shipping point. With respect 
to the melons in PFE 73315 field scars averaged 35 percent. Both 
cars are stated to contain some spongy melons and decay. 


1See section 46.24, paragraphs (i), (j) and (k) of the Regulations (7 CFR, 1945 Supp., 
46.24). 
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One or more of complainant’s witnesses inferred that the shipments 
might have been delayed or not properly refrigerated in transit. 
There is no evidence, however, that the transportation service and 
conditions were other than normal in these respects. The only in- 
ference of transit damage arises from the McCabe Inspection Service 
reports, that of car PFE 73315 stating “Center gate collapsed... 
Shift lengthwise upper two layers 2 to 8 inches. Many interspersed 
top layer crates badly buckled” and the report of the other carload 
stating 8 crates are buckled. No doubt some of the melons in the 
buckled crates may have been damaged, but it is probable that the 
samples inspected did not include these damaged crates, and that the 
balance of each load was not affected to any material extent by the 
shifting. 

Complainant contends also that the low prices received by respond- 
ent on the resale of the melons at New York were due to market condi- 
tions and not because the melons were of poor quality. This is not 
borne out entirely by the Government Market News reports for the 
New York market on or about the days the melons were resold. While 
the news reports indicate that the market was unsettled on June 18, 19, 
and 20, the price quotations are: June 18, best Jumbos, $6.91 (said 
to be the ceiling price), some $6 to $6.50, hold-overs generally green 
and immature $5 to $5.50; June 19, best California Jumbos mostly 
$6.91, with few $6 to $6.50, 27 to 45 size poorer quality with some 
green $4.50 to $5.50; June 20, California Jumbos $6.50 to $6.91, some 
$5.50 to $6, poor quality $4 to $5.50. The prices received from the 
melons in PFE 73315 ranged from $2 to $3.50 per crate while those 
from car PFE 76045 ranged from $3 to $4. Thus it appears that the 
highest price received for the melons from the two shipments was the 
same as the lowest quotation for poorer quality melons contained in the 
market news reports, further indicating that the melons received were 
not of good or average quality on June 8, 1946. 

Finally, complainant urges that because of the small fee charged 
for the inspections, the inspections of the McCabe Inspection Service 
could not have been very thorough; and, therefore, the inspection 
reports should not be given any weight. But the inspections were 
made by an experienced inspector and the reports of inspection 
describe the commodity in terms of percentages of each carload of 
melons falling within specified quality and condition designations. 
These reports also contain the following statement : “Commodity and 
condition inspection jointly agreed to by Mr. R. Moore of R. P. I. A.” 
In view of the foregoing, the reports are entitled to greater weight 
than the general statements by complainant’s witnesses that the melons 
were of “good quality” when shipped. Complainant’s witnesses admit 
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that if the findings in the reports are correct the melons must have 
been of poor quality and condition when shipped. On the basis of 
the evidence submitted, it is concluded that the melons in cars PFE 
73315 and PFE 76045 were not of good or average quality at the time 
of sale. The failure of complainant to deliver cantaloups in accord- 
ance with its contract with respondent was a violation of section 2 of 
the act. It is deemed unnecessary, therefore, to consider whether 
complainant warranted that the melons were to be of “good quality” 
at the time of arrival in New York. With respect to respondent’s 
allegation that complainant consented to respondent’s handling of the 
melons on a consignment basis, respondent has not sustained the burden 
of proof. 

The proper measure of damages for a breach of warranty is the 
difference between the market value at destination of produce meeting 
the specifications of the contract and the market value at destination 
of the produce actually received. In the market news reports pre- 
viously referred to, the lowest price quoted for the best cantaloups is 
$6 and the highest price quoted for poorer quality melons is $5.50. 
In the absence of other evidence, the price of $5.50 is taken as repre- 
senting the market value of a crate of California Jumbo melons meet- 
ing the specification of “good” or “average” quality at New York City 
on June 20, 1946, or $1,716 per carload of 312 crates. 

Respondent sold 224 of the 312 crates from car PFE 73315 for the 
gross sum of $719.50. The other 88 crates are said to have been 
abandoned to the carrier. In view of the McCabe Inspection Service 
report showing extensive shift in this carload, it is assumed that these 
crates of melons were damaged in transit. Under the f. o. b. form of 
contract, risk of such damage in transit falls on respondent with the 
right to seek recovery from the carrier. These 88 crates will be in- 
cluded in the accounting at the average price per crate of $3.21 
obtained from the sale of the 224 crates, bringing the total gross re- 
ceipts to $1,001.98. Deducting this sum from $1,716 leaves $714.02 
which represents the loss sustained by respondent in this carload. 
The loss on the melons in car PFE 76045 is the difference between 
$1,716 and the gross proceeds of $1,140.50, or $575.50. 

Respondent received and accepted the carload of oranges and has 
no complaint concerning them whatever. The contract price was 
$2,788.17 and respondent paid $335.85. The failure of respondent to 
pay the full purchase price was a violation of section 2 of the act. 

Respondent owes complainant $2,452.32 on the oranges, from which 
should be deducted its loss on the cantaloups of $1,289.52, leaving 
$1,162.80. Reparation should be awarded complainant against re- 
spondent for $1,162.80, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent, Vincent J. 
Squillante, Inc., shall pay to complainant, Morris Brothers Fruit 
Company, as reparation, $1,162.80, with interest thereon at 5 percent 
per annum from June 20, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 1923) 


Rirrer anp Company v. Patco anp Martey WuHo.esALe Propuce 
Company. PACA Doc. No. 4908. Decided November 5, 1948. 


Failure To Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold and delivered three truckloads of 
mixed fruits and vegetables to respondent, and that respondent accepted the 
produce but has paid only a part of the purchase price thereof, and where 
respondent failed to file an answer in the case, held, that respondent’s failure 
to answer constitutes a waiver of hearing in the case and is deemed to be an 
admission of the allegations in the complaint, and respondent’s failure to 
pay the balance of the purchase price is a violation of the act for which 
reparation should be awarded complainant.* 


Ritter and Company, of Los Angeles, California, complainant pro se. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
Complaint was filed to recover, as reparation, $1,303.95, the balance 
of the purchase price for three truckloads of mixed fruits and vege- 
tables alleged to have been sold and delivered to respondent. 

Formal complaint was filed in this case on October 15, 1947. A copy 
of the report of investigation was served upon complainant on Febru- 
ary 17,1948. A copy of the formal complaint, together with a copy 
of the report of investigation, was served on respondent on the same 
date. At the time of service of the latter documents, respondent was 
notified in writing that an answer to the complaint should be filed by it 
within 20 days thereafter, and that failure to file such answer would 
constitute a waiver of hearing on the facts in the case and would be 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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deemed to be an admission of the allegations of the complaint. Not- 
withstanding such notice, respondent failed to file an answer. By 
wire dated April 1, 1948, complainant advised the Department that 
respondent had made additional payments of $303.95, and requested 
postponement of further proceedings for six months. By letter dated 
October 7, 1948, respondent advised that no further payments had been 
made and asked that the matter proceed on the formal complaint. 
The case is, therefore, disposed of at this time on the basis of respond- 


ent’s default. 
FINDINGS OF FACT 


1. Complainant, Ritter and Company, is a corporation whose post 
office address is 2501 East 14th Street, Los Angeles 21, California. 

2. Respondent is a partnership composed of Melvin Patch and Mrs. 
Mary Marley, doing business as Patch and Marley Wholesale Produce 
Company, whose post office address is Winslow, Arizona. At the time 
of the transactions herein complained of, respondent was licensed un- 
der the act. 

3. On or about September 23, 1946, October 28, 1946, and November 
6, 1946, in the course of interstate commerce, and by oral contracts, 
complainant sold to respondent, f. o. b. complainant’s loading shed 
at 2501 East 14th Street, Los Angeles, California, three truckloads 
of produce described as follows: 

Mixed fruits and vegetables: 
CMIONRNOD Ce. SUR ee a eee $1, 933. 52 
October 28, 1946 
November 6, 1946 


5, 303. 75 


4. On September 23, October 28, and November 6, 1946, respectively, 
complainant delivered to respondent the mixed fruits and vegetables 
specified in the contracts of sale between the parties; and the produce 
was shipped to respondent at Winslow, Arizona, by truck. Upon ar- 
rival at destination, the produce was accepted by respondent. 

5. On April 17, 1947, the parties entered into a settlement agree- 
ment covering these three transactions and another transaction in- 
volving tomatoes, by virtue of which agreement complainant credited 
$3,000 to respondent’s account. Respondent made payments of $500 
on May 8, 1947, $499.80 on July 7, 1947, $200 in October 1947, and 
$103.95 in March 1948, or a total of $1,303.75. Respondent’s indebted- 
ness was thus reduced by $4,303.75, leaving a balance of $1,000 due 
complainant. Although requested to do so, respondent has failed 
and refused to pay this amount, or any part thereof. 
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6. A formal complaint was filed in the case on April 17, 1947, which 
was within nine months after the cause of action alleged therein 


accrued. 
CONCLUSIONS 


Respondent’s failure to file an answer constitutes a waiver of oral 
hearing and an admission of the allegations of the complaint. Section 
47.8 (c) of the rules of practice (7 CFR, 1945 Supp. 47.8 (c)). 

Complainant delivered three truckloads of mixed fruits and vege- 
tables in accordance with the terms of the contracts between the par- 
ties, and respondent accepted the produce without objection. Re- 
spondent has, however, paid and been allowed credits totaling only 
$4,303.75 on the $5,303.75 purchase price of the produce delivered. 
We conclude that respondent’s failure and refusal to pay the balance 
of $1,000 due on the three shipments was in violation of section 2 of 
the act. Reparation in the amount of $1,000, with interest, should be 
awarded complainant and the facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to com- 
plainant, as reparation, $1,000, with interest thereon at the rate of 5 
percent per annum from May 1, 1947, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(A. D. 1924) 
PACA Doc. No. 4768.* Decided November 9, 1948. 


Contract of Purchase and Sale—Effect of Failure to Show Commodity Met 
Grade Requirements of Contract—Tolerance for Decay on U. S. No. 2 
Tomatoes 


Where a car of tomatoes was represented by the seller at the time of sale to be 
U.S. No. 2 grade and the buyer purchased them with that understanding, and 
inspection at destination showed approximately 20 percent decay as a result 
of which the tomatoes failed to grade U. S. No. 2, it is concluded, that in 
order to hold that the complainant seller delivered a car of tomatoes in 
accordance with the contract, it would be necessary to find that the tomatoes 
in question contained no more than one percent decay at shipping point or 
more than 5 percent decay at the time of diversion (this being the tolerance 
permitted by the grade standards for U. S. No. 2 tomatoes) , and since the 
record fails to show a shipping point inspection and the evidence of 20 
percent decay at destination indicates no basis for such a finding, it is held, 
that complainant has not sustained the burden of proving that the tomatoes 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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met the requirements of the contract and, therefore, is not entitled to 
recover from respondent the amount of the contract purchase price.** 


Shipping Point Acceptance Final—Acceptance by Buyer—Breach of Contract by 
Seller—Damages Resulting From Seller’s Breach 


Where a carload of tomatoes was purchased and sold on the basis of “shipping 
point acceptance final” and the evidence disclosed that the seller failed to 
deliver tomatoes in accordance with the terms of the contract specifying 
U. S. No. 2, but the buyer accepted the shipment as he was bound to under 
the acceptance final clause of the contract, it is held, that the buyer is 
entitled to deduct from the contract purchase price the damages he sustained 
as a result of the seller’s breach of the contract.** 


Damages—Result of Tender of Amount Due and Rejection Thereof by Com- 
plainant—Failure To Establish Violation of Act—Proceeding Continued To 
Afford Opportunity for Settlement 


Where respondent buyer was indebted to the complainant seller for the contract 
purchase price of a car of tomatoes, less the buyer’s damages resulting from 
the seller’s breach of the contract, and buyer tendered the amount due and 
seller refused to accept the sum offered and filed claim for the full purchase 
price, it cannot be held that buyer has violated the act; however, the pro- 
ceeding is continued for a period of 30 days in order to give buyer an oppor- 
tunity for settlement on the basis of the amount found to be due, and at the 
expiration of which time, or upon notice that some definite action has been 
taken, an appropriate order should be issued.** 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding instituted by the * * * of * * * un- 
der the Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 
1946 ed. 499a et seg.), against * * * of * * * alleging fail- 
ure to account for a carload of tomatoes shipped to respondent in 
October 1946. A formal complaint was filed on November 29, 1946, 
and a copy thereof, together with a copy of the report of investigation, 
was served upon respondent by registered mail on June 20, 1947. A 
copy of the report of investigation was served in like manner upon 
complainant on June 19, 1947. Respondent filed an answer to the 
complainant on July 18, 1947. 

Complainant alleges that on October 18, 1946, it sold to respondent, 
by oral contract, a carload of “Meritorious Brand” tomatoes at $2.05 

**Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
817448—49 4 
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per lug, f. o. b. shipping point acceptance final, for a total price of 
$1,599; that the sale of the tomatoes. was confirmed by wire on the 
same date and the car, which was shipped from * * * on October 
13, 1946, contained 185 lugs of 6 x 7’s and that the remainder of the 
780 lugs were of larger sizes. Complainant further alleges that on 
October 18 it diverted to respondent, while in transit in interstate 
commerce, the kind of merchandise and the sizes of the commodity 
called for in the contract of purchase and sale; that on arrival at 
* * * respondent accepted the tomatoes, but failed to pay the full 
contract price therefor; that, instead, respondent rendered to com- 
plainant an account sales showing a net return for the tomatoes sold 
by respondent of $132.53. Complainant avers further that it returned 
the account sales and respondent’s check for that amount and now 
seeks to recover the agreed purchase price of $1,599. 

Respondent’s answer is to the effect that it purchased the tomatoes 
as U. S. No. 2 and that complainant warranted them to be in good, 
sound condition, but that the tomatoes arrived showing an average of 
approximately 20 percent decay. Respondent contends that com- 
plainant did not divert the car of tomatoes sold to it over the telephone, 
since the car received contained 309 lugs of 6 x 7’s, as compared with 
the manifest of 185 lugs of 6 x 7’s given to the respondent in the tele- 
phone conversation and confirmed by complainant’s wire on the date 
of the purchase and sale. Respondent claims that complainant 
breached its contract and that respondent is therefore not obligated to 
pay the full invoice price for the tomatoes. 

Respondent formally consented to the submission of the case under 
the shortened procedure in lieu of a record made at an oral hearing. 
Complainant also waived an oral hearing by its failure to request it 
within the allotted time. 


FINDINGS OF FACT 


1. Complainant, * * *, whoseaddressis * * *, isa part- 
nership composedof * * * and * * *, 

2. Respondent, * * *, whose address at the time of this trans- 
action was * * *, is a partnership composed of * * * and 
* * *, At the time of the transaction involved in this proceeding, 
respondent was licensed under the act. 

3. On October 18, 1946, complainant sold and respondent pur- 
chased, on an f. o. b. shipping point acceptance final basis, at $2.05 
per lug f. o. b. California, a carload of U. S. No. 2 “Meritorious 
Brand” tomatoes, for a total price of $1,599. 

4. The tomatoes were shipped from * * * on October 13, 1946, 
in car PFE 42160 which contained 780 lugs, the manifest showing 
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185 lugs of 6 x 7’s and the remainder of the tomatoes of larger sizes. 
Car PFE 42160 was diverted on October 18, while rolling in interstate 
commerce, to respondent at * * *, and arrived at destination 
on or about October 25, 1946. 

5. A Federal inspection of the tomatoes at * * * on October 
25, 1946, showed their condition to be as follows: 

“Average approximately 40% mature green, 30% turning, 10% ripe and firm. 

Decay range 8 to 30%, averaging approximately 20%, chiefly Bacterial and 
Watery Soft Rot.” 
A further inspection on October 27 showed, “average approximately 
30% mature green, 20% turning, 25% ripe and firm, decay range 
12-30%, averaging approximately 25%, chiefly Bacterial and Watery 
Soft Rot.” As to grade, the inspection report showed the tomatoes, 
“Now fail to grade U. S. No. 2 only account decay.” The inspection 
also disclosed 309 lugs stamped 6 x 7’s. 

6. Respondent accepted the car of tomatoes, sold them for a net 
price of $132.53 and tendered to complainant its check in that amount, 
together with an account sales. Complainant refused to accept the 
remittance tendered by respondent and filed claim for the full pur- 
chase price. 

7. The formal complaint was filed on November 29, 1946, which 
was within the statutory period provided by the act for the filing 
of reparation complaints. 


CONCLUSIONS 


Respondent contends that the contract called for U. S. No. 2 toma- 
toes, but that the tomatoes delivered were not of that grade. Com- 
plainant alleges the sale of a carload of ‘‘Meritorious Brand” tomatoes 
of specified sizes. In paragraph 6 of the complaint it is stated that 


“We told respondent that we did not sellthe caronagrade * * *.” 


The first question for consideration, then, is whether complainant sold 
and respondent purchased a carload of U. S. No. 2 tomatoes. 

The record shows that car PFE 42160 was shipped by * * * 
on October 12, 1946. That company’s telegraphic notice of shipment, 
dated October 13,to * * *, the original purchaser, reported the 
car as containing “TWOS MERITORIOUS BRAND.” The fol- 
lowing is quoted from a memorandum dated December 3, 1946 (Ex- 
hibit 1, Report of Investigation), signed by John J. Dimond, an 
employee of the Fruit and Vegetable Branch, with reference to the 
complaint in this case: 

“On the morning of October 25, * * * of complainant firm telephoned 


the office and stated they had sold the above car [PFE 42160, shipped October 13, 
1946] of tomatoes to respondent as U. S. No. 2 Grade under the terms of Rolling 
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Shipping Point Acceptance Final. The sale was made over the telephone on 
October 18, and was confirmed by wire and later by invoice, but neither the wire 
nor the invoice showed the grade of the tomatoes. Sam stated that they had 
purchased the car from * * * through * * * on October 18, and the 
car had been represented to them as U. S. No. 2 Grade. However, * * * 
invoice to * * * did not show the grade of the tomatoes either and this was 
not noticed until the trouble arose at * * *, However, * * * did not 
deny that it sold the tomatoes under representation that they were No. 2’s, and 
* * * was confident that the shipper had confirmed the tomatoes to * * * 


as U. S. No. 2 Grade.” 

In a letter addressed to * * *, dated February 5, 1947, com- 
plainant made the following statement : 

“Relative to our conversation of today regarding PFE 42160 a car of tomatoes 
we sold to * * *,of * * *, at the time of the sale we told them that the 
car was US #2 quality. You will note in your file on this car that our wire does 
not confirm this car to be federally inspected US #2, nor does our invoice state 
so. * * * told us that the car was US #2 quality and we sold it the same 
way we purchased it.” 

From these statements we conclude that respondent is right—the 
contract was for U. S. No. 2 tomatoes. The next question is: did 
complainant fulfill its obligation under the contract by delivering 
U.S. No. 2 tomatoes? 

Complainant has offered no proof that the tomatoes in car PFE 
42160 ever graded U. S. No. 2, or, for that matter, that they were 
graded at all prior toarrivalat * * *. The records of the Depart- 
ment fail to disclose an official inspection of this shipment at shipping 
point. The car was sold and diverted to respondent on October 18, 
so that the tomatoes should have been U. S. No. 2 at that time. The 
car arrived at * * * on October 25, and Federal inspection on 
that day, restricted to upper two layers, disclosed an average of 20 
percent decay. Federal inspection of the entire load two days later 
disclosed an average of 25 percent decay, and the inspection certificate 
states “Now fails to grade US #2 only account decay.” 

Complainant says the inspection at destination “does not prove the 
tomatoes were not U. S. #2 grade at time of sale.” It may also be 
said that the inspections do not prove that the tomatoes were of that 
grade at the time of shipment or at the time of sale. The burden is 
not on respondent to prove the tomatoes failed to meet the grade re- 
quirements of the contract, as complainant seems to imply. The 
burden of proof rests with complainant to show that it fulfilled the 
contract on all material points. 

The grade standards permit a tolerance of not more than 1 percent 
for decay at shipping point, and not more than 5 percent for decay 
enroute or at destination. Except for decay, the tomatoes appear to 
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have met the requirements for U.S. No.2. No information concerning 
the percentage of decay at shipping point or diversion point has been 
offered. In order for us to hold that complainant delivered in accord- 
ance with the contract, it would be necessary for us to find either that 
these tomatoes contained not more than 1 percent decay at shipping 
point, or not more than 5 percent decay at the time of diversion. The 
evidence, which shows approximately 20 percent decay at destination, 
provides no basis for any such finding. An increase of 15 percent in 
decay from October 18 to October 25 would be regarded as abnormal, 
and we will not assume that it occurred. It is concluded, therefore, 
that complainant has not sustained the burden of proving that the 
tomates met the grade requirements of the contract, from which it 
follows that complainant is not entitled to hold respondent for the 
contract purchase price. 

Respondent also contends that the tomatoes were not of the sizes 
represented. There seems to be no question but that complainant 
sold the car as one containing not more than 185 lugs of size 6 x 7’s, 
and that the shipment actually contained 309 lugs of that size. Despite 
the fact that this mistake was not complainant’s fault, being due to 
an error in the manifest given complainant by the firm from which it 
purchased the car, respondent would be entitled to recover any dam- 
ages sustained by it as a result of this breach of the contract. No dam- 
age has been shown or claimed by respondent, so the point is not an 
important one. 

Respondent accepted the shipment, as it was bound to do under the 
“acceptance final” term of the contract, and is therefore entitled to a 
deduction from the contract purchase price in the amount of the dam- 
ages it sustained as a result of complainant’s failure to deliver in 
accordance with the term of the contract specifying U.S. No. 2 grade. 
LeRoy Dyal Co., Ine. v. Allen, 161 F. (2d) 152 (C. C. A. 4th 1947) ; 
L. Gillarde Co. v. Joseph Martinelli & Co., Inc., 168 F. (2d) 276, 169 
F. (2d) 60 (C. C. A. 1st 1948) (Petition for Writ of Certiorari filed 
in the Supreme Court of the United States October 4, 1948). The 
next question is: What damages did respondent suffer as a result of 
complainant’s breach of the contract? 

The contract price of the tomatoes was $1,599, f. 0. b. 
shipping point. The record shows that respondent sold the tomatoes 
for $780 and paid transportation and icing charges of $569.47, leaving 
gross proceeds of $210.53. There is no suggestion that the tomatoes 
could or should have been sold for more than $780, so we accept this 
figure as their proper sale value. In accounting to complainant, re- 
spondent deducted 10 percent, or $78, as a handling charge, and for- 
warded its check for $132.53, which complainant refused to accept. 


* * * 
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No other evidence to show the reasonable market value of these toma- 
toes has been offered. We therefore accept $132.53 as their reasonable 
market value. Respondent’s damages due to complainant’s breach of 
the contract is the difference between the contract price of $1,599 and 
the reasonable value of the tomatoes, $132.53, or $1,466.47. Respond- 
ent has not actually made any payment to complainant on account of 
the transaction, so respondent owes complainant the purchase price 
of $1,599, less its damages of $1,466.47, or $132.53. 

Since respondent tendered the amount due to complainant, it cannot 
be said at this time that respondent has violated the act. Neverthe- 
less, $132.53 remains due complainant from respondent. This pro- 
ceeding should be held open for a period of 30 days in order to give 
the parties an opportunity for settlement on the basis of $132.53. At 
the expiration of 30 days, or upon receipt of notice that some definite 
action has been taken, an appropriate order should be issued. 


ORDER 


This proceeding is hereby continued for the purpose of allowing 


respondent to pay complainant $132.53. 
On or before 30 days from this date, a final order shall be issued. 
Copies hereof shall be served upon the parties. 


(A. D. 1925) 


Patmer C. Menpetson Company v. Barnett-GersTeIn CoMPANY. 
PACA Doc. No. 4770. Decided November 9, 1948. 


Failure To Pay Purchase Price—Effect of Purchase After Inspection 


Where respondent purchased a carload of tomatoes on track from complainant 
and unloaded the tomatoes but refused to pay therefor claiming the tomatoes 
were diseased, held, that there was no implied warranties of fitness and 
merchantability since respondent inspected a portion of the load and relied 
on its own judgment, and reparation should be awarded complainant for the 
purchase price of the tomatoes.* 


Palmer C. Mendelson Co., of San Francisco, California, complainant pro se. 
Messrs. Epstein, Arvey, Hodes & Mantynband, of Chicago, Illinois, for 
respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding brought by Palmer C. Mendelson Company 
of San Francisco, California, against Barnett-Gerstein Company of 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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Chicago, Illinois, pursuant to the provisions of the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a 
et seg.). Complainant filed its formal complaint on February 26, 1947, 
praying for an award of reparation. It is alleged that on October 16, 
1946, complainant sold to respondent a carload of tomatoes, which 
were Government grade 86 percent U. S. No. 1 at shipping point in 
California, at $2.25 per lug delivered; that respondent purchased the 
carload at Chicago after making a personal inspection of the tomatoes; 
and that five days after the tomatoes were unloaded respondent sought 
to reject them and has since failed to pay the invoice price of $1,890 
less freight charges of $487.01, or $1,402.99. 

In its answer filed July 21, 1947, respondent admits that it purchased 
the carload of tomatoes from Riley-McFarland Company of Chicago, 
Illinois, who acted as complainant’s agent. Respondent admits also 
that its buyer inspected the tomatoes prior to the purchase. Respond- 
ent contends, however, that its buyer did not rely entirely upon his 
personal inspection in making the purchase because the tomatoes were 
green, which made it impossible to detect defects and disease which 
become apparent only upon ripening. Rather, it is contended, the 
buyer depended upon the statement of complainant’s agent that the 
carload graded 86 percent U.S. No. 1 at shipping point. Respondent 
claims the tomatoes were incorrectly certified at shipping point since 
at that time they were diseased, as evidenced by the fact that a Federal 
inspection four days after the tomatoes were unloaded into respond- 
ent’s warehouse showed approximately 50 percent decay, chiefly 
macrosporium rot. According to respondent, most of the tomatoes 
were unfit for human consumption and were destroyed, and those sal- 
vaged brought $78.75, but the expenses were $549.01. Respondent 
denies owing complainant the invoice price or any amount and asks 
for an award of reparation against complainant for the net loss from 
the resale of the tomatoes of $470.26. 

An oral hearing was held at Chicago, Illinois, on December 17, 1947. 
No appearance was entered for complainant. Respondent was repre- 
sented by counsel. Mr. Earl J. Riley, of the firm of Riley-McFarland 
Company, and the person who actually sold the carload of tomatoes 
for complainant, appeared and testified regarding the transaction. 
Mr. Irving Gerstein, vice-president of respondent, was the only wit- 
ness presented by respondent in the matter. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Palmer C. Mendelson 
and Edward M. Zeller, doing business as Palmer C. Mendelson Com- 
pany, whose address is No. 1 Drumm Street, Room 204, San Francisco, 
California. 
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2. Respondent, Barnett-Gerstein Company, is a corporation whose 
address is 55 South Water Market, Chicago, Illinois. At the time of 
the transaction involved herein, respondent was licensed under the act. 

3. On October 4, 1946, at Watsonville, California, Federal inspec- 
tion was made of car PFE 44729 containing 840 lugs of Gold Bond 
brand tomatoes. The tomatoes were packed at Watsonville, which is 
in the Salinas tomato growing district of California. The official 
inspection certificate shows that the tomatoes graded approximately 
86 percent U. S. No. 1 quality, and averaged less than one-half of 
1 percent decay. 

4, Complainant shipped the carload of tomatoes to its Chicago agent, 
the Riley-McFarland Company, to sell for the account of complainant. 

5. Car PFE 44729 arrived at Chicago on or about October 14, 1946. 
Earl J. Riley, for the Riley-McFarland Company, ordered Standard 
Inspection Service, Inc., of Chicago to make an inspection of the 
carload. The inspection report states that the stock was of fairly 
good to fair quality with approximately 2 percent decay. 

6. Riley offered the carload for sale to the trade and made it avail- 
able for inspection. On October 16, Irving Gerstein made two sepa- 
rate examinations of the tomatoes. He asked Riley as to Federal 
inspection of the tomatoes at shipping point. Riley replied that 
there was an 86 percent U.S. No, 1inspection. Gerstein purchased the 


carload for $2.25 per lug delivered Chicago. 

7. Respondent unloaded the tomatoes into its ripening room. A 
Federal inspection of about 500 lugs, limited to condition at respond- 
ent’s request, was made on October 21. The certificate notes the 
following: 


“Condition: Average approximately 30% mature green, 20% turning, 10% 
ripe and firm. From 4 to 65% average approximately 40% decay, chiefly Macro- 
sporium Rot, some Gray Mold Rot and Bacterial Soft Rot generally in early 
stages. From 4 to 25% average approximately 15% of stock damaged by slightly 
sunken, discolored areas, generally occurring over shoulders.” 

8. Respondent realized $78.75 from sales of the tomatoes, most of the 
carload being dumped. Its expenses were $549.01. Respondent re- 
fused to pay complainant the invoice price, and on November 1 billed 
complainant for a loss of $470.26. On March 20, 1947, respondent 
recovered $42.05 on a carrier damage claim which it had filed on these 
tomatoes. 

9. Formal complaint was filed by complainant and formal counter- 
complaint was filed by respondent within nine months after the accrual 
of the alleged causes of action. 
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CONCLUSIONS 


Respondent offers two defenses to the complainant’s claim for the 
purchase price of the tomatoes: (1) that complainant expressly war- 
ranted that the tomatoes were 86 percent U. S. No. 1 grade when 
shipped, and complainant breached this warranty; and (2) there 
were implied warranties of fitness and merchantability of the produce 
sold, which were breached by complainant. 

To substantiate respondent’s defenses, Irving Gerstein appeared 
as a witness at the hearing. His testimony was as follows: On Oc- 
tober 16, 1946, he asked Riley if he had any carloads of tomatoes for 
sale and Riley referred him to PFE 44729; Gerstein inspected ap- 
proximately 6 lugs in the top layer of the carload; later he called 
Riley and said “These tomatoes are green and its pretty hard to in- 
spect and see what would happen with them. What are they asking 
for this car of tomatoes,” and Riley replied “$2.25 delivered Chicago 
or else they will divert it out ;” and Gerstein then said “Well the price 
is all right according to the market but the car is grass green. Has 
this car got an f. o. b. shipping point inspection” and Riley replied 
“Yes it had an 86 percent U. S. No. 1 inspection.” Gerstein testified 
further that he relied on the Federal shipping point inspection certifi- 
cate and, in the absence thereof, he would not have purchased the 
shipment. He testified also that he did not inspect the tomatoes when 
they were unloaded a day or so later. 

Earl J. Riley testified that complainant had instructed him to sell 
the carload at the best price possible. He explained how carloads 
are handled in the following words: “Well, in the morning we have 
the car set in on what is known as the platform section of the Chicago 
Produce Terminal and between 7 to 7:30 many buyers congregate 
there to take what we call the trip down the platform and all of us 
fellows that have cars set in at the platform—we open the doors to 
exhibit this stuff to all of the buyers as they come by so that they have 
a general idea of what is available on track for sale.” Riley testified 
that Gerstein looked at the tomatoes and later made a more detailed in- 
spection ; that Gerstein asked “What was the grade at shipping point” 
and Riley replied “the shipper told me it was 86 percent U.S. No. 1 at 
shipping point.” He also testified that the price of $2.25 per lug 
which Gerstein agreed to pay was considerably below the market 
value for similar tomatoes. 

Without going into an extended discussion, Riley’s statement consti- 
tuted, at most, a warranty that the tomatoes had been graded 86 per- 
cent U.S. No. 1 at shipping point. The evidence shows conclusively 
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that the tomatoes were officially graded at shipping point and certified 
to be 86 percent U, S. No. 1. Respondent argues that the shipping 
point inspection certificate was wrong because of the large amount 
of decay noted in the tomatoes several days after unloading and that 
the seller assumes the risk incident to incorrect certification under the 
term “Shipping-point inspection,” citing the Regulations (7 CFR, 
Cum. Supp., 46.24w). There is no proof whatever that the shipping 
point inspection certificate was incorrect. Such inspections must 
necessarily relate only to factors, such as damage from disease, which 
are visible to the naked eyes of the inspectors. The fact, therefore, 
that disease spores, which are latent at shipping point, develop and 
‘cause visible injury in transit or after arrival at destination, does not 
impugn the shipping point inspection. 

The term “Shipping-point inspection” in the Regulations applies 
where produce is sold on the basis of grade alone and a shipping- 
point inspection certificate is relied upon. The words “incorrect cer- 
tification” in connection with a Federal inspection refer only to the 
situation where a Federal appeal inspection at destination is requested 
and, because it is found that the permanent grade factors are in ex- 
cess of the tolerance permitted by the grade, the shipping point in- 
spection is expressly reversed. As stated previously, a change in con- 
dition factors between shipping point and destination is not a basis 
for reversal of a shipping point inspection certificate. See United 
States Department of Agriculture Miscellaneous Publication No. 
604, page 24. 

It being concluded that there was no express warranty or breach 
thereof, respondent’s second contention regarding implied warranties 
must be considered. The contract of sale was entered into in the State 
of Illinois. The substantive rights of the parties must be determined 
by common law and statutes of the jurisdiction wherein the contract 
was made. Chapter 12114, Section 15 of the Illinois Revised Statutes 
provides, in part, as follows: 

“Subject to the provisions of this Act and of any statute in that behalf, there 
is no implied warranty or condition as to the quality or fitness for any particu- 
lar purpose of goods supplied under a contract to sell or a sale, except as follows: 

(1) Where the buyer, expressly or by implication, makes known to the seller 
the particular purpose for which the goods are required, and it appears that the 
buyer relies on the seller’s skill or judgment (whether he be the grower or man- 
ufacturer or not), there is an implied warranty that the goods shall be of mer- 
chantable quality. 

“(2) Where the goods are bought by description from a seller who deals in 


goods of that description (whether he be the grower or manufacturer or not), 
there is an implied warranty that the goods shall be of merchantable quality. 
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“(3) If the buyer has examined the goods, there is no implied warranty as 
regards defects which such examination ought to have revealed.” 

In his brief, counsel for respondent argues first that there was an 
implied warranty that the tomatoes were fit for resale because its 
buyers had made known the purpose for which the tomatoes were re- 
quired. Counsel does not refer to any evidence indicating that Riley 
knew his judgment was being relied upon, and we have been unable 
to find any evidence to that effect. 

Questions of implied warranties depend for solution upon the type 
of transaction involved. In sales over the counter by a retail dealer of 
articles of food for immediate consumption, there is ordinarily an 
implied warranty that the same is fit for human consumption. A7- 
naldi v. Mohican Co., 225 N. Y. 70, 121 N. E. 471 (1918) ; Williston, 
Sales, page 482. This rule is not applicable to the sale of perishable 
commodities to a dealer as in the instant case. Here, the parties were 
on an equal footing, both with long years of experience in the fruit and 
vegetable trade. There is no question of fraud. The manner in which 
the carload of tomatoes was offered for sale by Riley and the negotia- 
tions between the parties show that respondent was to rely solely upon 
his own inspection and judgment. Riley’s invoice to respondent reads 
“Inspected and accepted Track Chicago.” In the absence of an express 
statement of purpose by the buyer and a clear reliance on the seller’s 
judgment, the maxim caveat emptor applies between dealers. Smith 
v. Gorman, 334 Ill. App. 76, 78 N. E. 2d 344 (1948); Blumberg v. 
Romer, 168 Misc. 169, 5 N. Y. S. 2d 352 (1938) ; Whipple v. Sherman, 
121 Misc. 14, 200 N. Y. S. 820 (1923). 

Complainant’s counsel relies upon the case of A. J. Conroy v. Weyl- 
Zuckerman & Co., 39 F. Supp. 784 (N. D. Calif., 1941). The facts and 
the principles of law applied therein are totally foreign to the present 
proceeding. There the contract of sale was by description and the 
produce was to be shipped from a distant point on an f. o. b. basis. 
Where a buyer has no opportunity to examine perishable commodities 
prior to the time of delivery to the carrier at shipping point, he neces- 
sarily must rely on the judgment of the seller and warranties are 
implied by law. Kolberg v. Central Fruit & Grocery Co., 37 Ohio 
App. 64, 174. N. E. 144 (1980). Seealso Hrnest £. Fadler Co. v. Hesser, 
166 F. 2d 904 (C. C. A. 10th, 1948). 

Here the evidence shows that respondent purchased the tomatoes on 
the basis of its own judgment. Therefore, the transaction was not a 
sale by description and there could be no implied warranty of mer- 
chantability. Grass v. Steinberg, 331 Ill. App. 416, 73 N. E. 2d 331 
(1947) ; People v. Western Picture Frame Co., 368 Ill. 336, 13 N. E. 2d 
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958 (1938) ; Cudahy Packing Co. v. Narzisenfeld, 3 F. 2d 567 (C.C. A. 
2d, 1924). If respondent did not trust its own judgment, then it 
should have obtained an express warranty or guarantee as to the 
absence of latent defects in the tomatoes. Schley v. Zalis, 172 Md. 336, 
191 Atl. 563 (1937). 

There is no question but that respondent failed to make full payment 
promptly to complainant of the purchase price of the carload of toma- 
toes. From what has been said, it is concluded that this was in viola- 
tion of section 2 of the act. Reparation should be awarded complain- 
ant for $1,402.99 and the counterclaim dismissed. The facts should be 
published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,402.99, with interest thereon at 5 per- 
cent per annum from October 17, 1946, until paid. 

The respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties, 


(A. D. 1926) 
PACA Doc. No. 4849.* Decided November 9, 1948. 


Postponement of Effective Date of Suspension of License 


The effective date of order suspending respondent’s license postponed.** 


Mr. John T. Pearson for Production and Marketing Administration. Respond- 
ent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 


On November 1, 1948, an order was entered (7 A. D. 1063) suspending 
the license of respondent under the Perishable Agricultural Commodi- 
ties Act, 1930. The effective date of that order is hereby postponed 
to December 24, 1948. 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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(A. D. 1927) 
PACA Doc. No. 5040.* Decided November 15, 1948. 
Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on request of complainant after parties 
completed negotiation of a settlement of the controversy. 


Complainant pro se. Respondent pro se. Mr. John T. Pearson, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a e¢ seg.). An informal 
complaint was filed on June 7, 1948, and a formal complaint was filed 
on August 23, 1948. Complainant seeks to recover the unpaid balance 
of the contract purchase price for lettuce and carrots delivered to 
respondent. 

By letter dated November 1, 1948, complainant notified the Depart- 
ment that respondent had made payments which “enable us to com- 
plete the records. We are accordingly marking the file closed and 
will appreciate your so marking your records.” Accordingly, the com- 
plaint filed in this proceeding is hereby dismissed. 

Copies hereof shall be served on the parties. 


(A. D. 1928) 


In re James L. (Lonnie) Cecil. PACA Doc. No. 4826. Decided No- 
vember 16, 1948. 


Revocation of License—Repeated and Flagrant Violations of Act 


Where, in a disciplinary proceeding under the act, respondent charged in the 
complaint with violations of the act, has admitted that he made five pur- 
chases of commodities and failed to make payment for such purchases, 
and in the case of three out of the five purchases he gave checks for which 
payment was refused for lack of sufficient funds, and with respect to the 
other two transactions he took no action towards payment or accounting, 
it is held, that under the language of section 2 (f) of the act it was a violation 
of the act for him to “fail * * * to account and make full payment 
promptly” with respect to the transactions involved herein and, under the 
circumstances, respondent violated section 2 of the act, and since respondent 
committed several violations of the same character within a short period 
of time and issued worthless checks in connection with these transactions, 
the violations constitute “repeated” and “flagrant” violations, justifying 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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a revocation of the respondent’s license under section 8 of the ..ct and, 
therefore, it is ordered that the respondent’s license should be revoked.* 


Effect of Respondent’s Discharge in Bankruptcy Upon Violation of Act— 
Revocation of License 


Where it is found that respondent violated certain provisions of the act so as to 
warrant the suspension or revocation of his license, the Secretary is not 
precluded from taking disciplinary action under the act wiih respect to such 
violations merely because respondent has received a discharge in bank- 
ruptcy covering the debts that arose out of the transactions covered by 
the complaint as the provisions of the Bankruptcy Act involved here are 
directed solely at the adjustment of civil liabilities involving only purely 
débtor-creditor relationships and the final obligations arising out of them 
and these provisions have no application to actions for enforcement of 
disciplinary statutes enacted for the public welfare and, therefore, it is 
concluded that the respondent’s discharge in bankruptcy did not operate to 
relieve the respondent from responsibility for his violations of the Perishable 
Agricultural Commodities Act, and the revocation of the respondent’s license 
should be ordered.* 

. John 8. Griffin, of Los Angeles, California, for Production and Marketing 
Administration. Mr. Lyle M. Stevens, of Long Beach, California, for re- 
spondent. Mr. Glen J. Gifford, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.), 
instituted by a complaint filed on October 24, 1947, by T. C. Curry, 
Chief, Regulatory Division, Fruit and Vegetable Branch, Production 
and Marketing Administration, against James L. (Lonnie) Cecil 
doing business as Cecil Bros., 650 Cowles Street, Long Beach, Cali- 
fornia. 

The complaint sets out that at all times mentioned therein the re- 
spondent was engaged in the business of buying perishable agricultural 
commodities in interstate commerce under License No. 88164 issued 
to him on February 10, 1944, pursuant to the act. The complaint then 
alleges five different purchases of merchandise bought by the re- 
spondent and shipped in interstate commerce in the period between 
September 19, 1946, and November 29, 1946, for which the respondent 
failed to pay or to account for promptly as required by section 2 of 
the act. It is also alleged in the complaint that respondent’s violations 
of section 2 were repeated and flagrant, justifying a revocation of the 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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respondent’s license as provided for in section 8 of the act. The com- 
plaint then states that the respondent was notified by a letter dated 
September 26, 1947, of the violations alleged and afforded an oppor- 
tunity to demonstrate or achieve compliance with the provisions of the 
act, but that the reply made thereto by his attorney, Lyle M. Stevens, 
of Long Beach, California, fails to demonstrate that the violations 
alleged did not occur. 

After the opening of the hearing, counsel for the respondent moved 
for a dismissal of the proceeding on the grounds, in substance, that 
the respondent has received a discharge in a bankruptcy proceeding 
covering all of the transactions involved in the complaint and that, 
under the circumstances, there is no basis for this proceeaing. 

At the hearing it was stipulated by counsel for the parties that the 
facts forming the basis for allegations 1 to 8, inclusive, of the com- 
plaint were true, the stipulation being clarified orally by counsel as 
meaning that the respondent did purchase the perishable agricultural 
commodities enumerated in the complaint and failed to pay for them. 
The substance of the allegations mentioned will appear below as Find- 
ings of Fact 1 to 8, inclusive. Counsel for the respondent moved to 
strike allegation numbered 9 as not being properly included in the 
complaint. That allegation was to the effect that facts contained in 
previous allegations disclosed repeated and flagrant violations of sec- 
tion 2 of the act justifying revocation of the respondent’s license. 

It was further stipulated that an involuntary proceeding in bank- 
ruptcy was filed against the respondent on February 21, 1947, that on 
or about March 4, 1947, he files schedules in bankruptcy and was finally 
discharged in bankruptcy on January 7, 1948. Respondent’s counsel 
took the position that, although the final discharge in bankruptcy was 
on January 7, 1948, the actual discharge would relate back to March 
4, 1947. 

At the conclusion of the hearing a time was fixed within which the 
parties could file briefs. The complainant filed such a brief, but the 
respondent did not. 

On August 13, 1948, the hearing examiner filed a report concluding 
that the respondent violated section 2 of the act and that the violations 
were repeated and flagrant in such manner as to authorize the revoca- 
tion of his license as provided for in section 8 of the act. 

Section 8 of the act authorizes the imposition of penalties where a 
violation of section 2 of the act is proven. For any violation the 
Secretary has the power to suspend the license of the licensee for a 
period not to exceed 90 days, and where the violation is repeated or 
flagrant, the Secretary is authorized to revoke the license of the 
licensee (7 U. S. C. 499h). 
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FINDINGS OF FACT 


1. James L. (Lonnie) Cecil, doing business as Cecil Bros., is a 
commission merchant, dealer, or broker licensed under the Perishable 
Agricultural Commodities Act, as amended. His address and prin- 
cipal place of business is 650 Cowles Street, Long Beach, California. 
Since February 10, 1944, he has been engaged in the business of dealing 
in perishable agricultural commodities in interstate commerce. 

2. License No. 88164 was issued to the respondent on February 10, 
1944, under the provisions of the act, has been renewed annually, and 
is good until February 10, 1949. 

3. Under an oral agreement with respondent providing for payment 
at the fair market value, Vic and Dick Shuck of Merrill, Oregon, 
shipped in interstate commerce from shipping points in the State of 
Oregon to respondent at Long Beach, California, and Los Angeles, 
California, during the period September 19, 1946, to October 10, 1946, 
5 truckloads and 8 carloads of potatoes of varying grades; the total 
net weight of all such shipments was about 4,836 cwt.; the reasonable 
value of the potatoes shipped varied from 80 cents to $2.50 per cwt., 
according to grade, and the reasonable value of all shipments was 
$9,547.75. No part of this sum has been paid although demand has 
been made for payment. 

4. In accordance with an oral agreement made with A. S. Hall, 
employee of respondent authorized to act as buyer and sign respond- 
ent’s checks for purchases made, Rex D. Mathews & Company of Twin 
Falls, Idaho, sold to respondent the 450 sacks of U. S. No. 1 Size A 
Russet potatoes contained in car PFE 40775 shipped from Filer, Idaho, 
October 28, 1946, in interstate commerce, to and received by respond- 
ent at Long Beach, California, at $2.05 per sack f. o. b. shipping point 
or for the net sum of $922.50; in payment of the price agreed upon 
there was presented to Rex D. Mathews, sole owner of Rex D. Mathews 
& Company, by A. S. Hall the check of Cecil Bros. dated October 29, 
1946, signed by A. S. Hall and made payable to Rex D. Mathews in the 
sum of $922.50; this check was presented for payment but was re- 
turned unpaid to Rex D. Mathews & Company, with a protest charge of 
$2.50, due to insufficient funds, and no part of the purchase price 
has been paid. 

5. On or about November 1, 1946, the respondent, by his authorized 
representative, C. Dymond, purchased at Phoenix, Arizona, from the 
Sun Valley Packing Company, in contemplation that the fruit would 
be shipped by truck in interstate commerce to Long Beach, California, 
175 Boxes of fresh grapefruit at $2 per box, or $350, f. o. b. Phoenix, 
Arizona; the fruit was loaded into respondent’s truck and he accepted 
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and sold the grapefruit but has failed to remit the agreed purchase 
price or any part thereof. 

6. On or about November 29, 1946, respondent purchased in person 
from the Allen- Young Packing Company, Phoenix, Arizona, 54 Boxes 
of tangerines at $4.50 per box f. o. b. Phoenix, Arizona; respondent 
accepted the fruit after personal inspection and presented this shipper 
a check for the agreed purchase price of $243; after the fruit was 
loaded on respondent’s truck, he departed with it in contemplation 
that it would be transported in interstate commerce to the State of 
California for sale; respondent’s check was returned unpaid with a 
protest charge of $2.50 against this shipper, and respondent had since 
failed to pay the agreed purchase price or any part thereof. 

7. On November 27, 1946, respondent in person and after inspection, 
purchased and accepted from the Miller-Johns Company at Alhambra 
Siding near Phoenix, Arizona, 256 crates of ice-packed lettuce at $4 
per crate and 24 crates of dry-packed lettuce (without ice) at $3 per 
crate, f. o. b. this shipper’s packing shed; the total net price was 
$1,096 for which amount respondent presented his check; the lettuce 
was loaded on respondent’s truck in contemplation that it would be 
transported in interstate commerce to the State of California for sale; 
the respondent’s check was thereafter returned unpaid because of in- 
sufficient funds, and he has since then failed to pay the agreed purchase 
price or any part thereof. 

8. By letter dated September 26, 1947, respondent was notified of 
the violations alleged and afforded an opportunity to demonstrate 
or achieve compliance with the provisions of the act, but the reply 
made thereto by his attorney, Lyle M. Stevens, of Long Beach, Cali- 
fornia, fails to demonstrate that the violations alleged did not occur. 

9. An involuntary bankruptcy proceeding was filed against the re- 
spondent on February 21, 1947. The respondent was adjudged an 
involuntary bankrupt and filed his schedule in bankruptcy in March 
1947 and was discharged in bankruptcy on January 7, 1948. The 
claims in controversy were filed as a part of respondent’s schedule in 
bankruptcy. Some of the creditors listed in the complaint filed their 
claims against the bankrupt estate and others did not. 


CONCLUSIONS 


In making a decision in this case there are two principal questions 
to consider: (1) did the respondent violate provisions of the Perish- 
able Agricultural Commodities Act so as to warrant the suspension 
or revocation of his license and, if so, (2) is the Secretary precluded 
from taking disciplinary action under the act with respect to such 


817448—49—_5 
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violations because the respondent has received a discharge in bank- 
ruptcy covering the debts that arose out of the transactions covered 
by the complaint. 

The first issue may be disposed of briefly. The respondent has 
admitted that he made the five purchases of commodities, which con- 
stituted the basis of the complaint, and admitted that he failed to 
make payment with respect to them. A licensee such as the respond- 
ent is charged with knowledge that, under the language of section 
2 (f) of the act, it was a violation of the act for him to “fail * * * 
to account and make full payment promptly” with respect to transac- 
- tions such as the ones involved in this proceeding. The question of 
“prompt” payment need not be considered here because the respondent 
admitted that he did not make payment at all. It is obvious from 
the record, moreover, that the respondent made no accounting in 
response to the requirements of this act to the other parties to the 
transactions. In the case of three out of the five purchases that 
the respondent made, he gave checks for which payment was refused 
for lack of sufficient funds. With respect to the other two transac- 
tions, the respondent took no action towards payment or accounting. 

The facts, as set out in the respondent’s answer, that some of the 
creditors with respect to the debts involved in this proceeding filed 
claims against him in the involuntary bankruptcy proceeding and 
that he filed schedules in bankruptcy listing all of the claims men- 
tioned in the complaint are clearly not material here insofar as prompt 
accounting is concerned. Obviously, any accounting for debts as set 
out in his schedules was made in response to the requirements of the 
Bankruptcy Act and not in response to the requirements of the Perish- 
able Agricultural Commodities Act, under which this disciplinary 
action is brought. 

Under the circumstances, it is concluded that the respondent clearly 
violated section 2 of the act as charged in the complaint. Moreover, 
in view of the several successive violations of the same character 
within a short period of time and the action of the respondent in issu- 
ing worthless checks in connection with some of them, it must be con- 
cluded that the violations were “repeated” and “flagrant,” justifying 
a revocation of the respondent’s license under section 8 of the act. 

The next question is whether the respondent’s discharge in bank- 
ruptcy makes him immune’‘from disciplinary action in this proceeding. 
We conclude that it does not. 

Section 17 of the Bankruptcy Act (11 U.S. C. 35), relied on by the 
respondent, provides that a discharge in bankruptcy shall release a 
bankrupt from all his “provable debts” with certain exceptions not 
pertinent here. The Bankruptcy Act has been interpreted as intend- 





ae ll ee ee ee eee, ee eee 


7A. D. JAMES L. (LONNIE) CECIL 1111 


ing only to bring about a ratable distribution of a bankrupt’s assets 
among his creditors and to protect creditors from one another. Young 
y. Higbee, 324 U. S. 204, 89 L. Ed. 890 (1945). Since a discharge in 
bankruptcy can only affect debts that are dischargeable under section 
17 (Francine v. Babayan, 45 F. Supp. 321 (E. D. N. Y. 1942)), it is 
necessary to consider whether the respondent’s liability for disciplin- 
ary action under the Perishable Agricultural Commodities Act is in 
the nature of a “provable debt” within the meaning of section 17 of 
the Bankruptcy Act. Obviously it is not. 

Section 1 (14) of the Bankruptcy Act (11 U.S. C. 1 (14)) defines 
the term “debt” to mean “any debt, demand, or claim provable in bank- 
ruptey.” Section 63 of that act (11 U.S. C. 103) enumerates specific 
classes of “debts” which “may be proved” in bankruptcy, none of which 
would bear any relationship or analogy to the subject matter of this 
proceeding. It is abundantly clear, both from the context of the 
Bankruptcy Act and court decisions interpreting it, that its provisions 
are directed solely at the adjustment of civil liabilities involving only 
purely debtor-creditor relationships and the financial obligations 
arising out of them. Those provisions have no application to actions 
for the enforcement of disciplinary statutes enacted for the public 
welfare. Jn re Moore, 111 Fed. 145 (W. D. Ky. 1901). Historically, 
penalties imposed for the violations of such statutes have not been 
regarded as debts, and the courts have taken the position that Con- 
gress never intended that the Bankruptcy Act be used as a vehicle for 
frustrating the punishment of wrongdoers, or that the bankruptcy 
courts should have a pardoning power with respect to penalties im- 
posed for breaking laws. 

A statutory penalty for cutting another person’s trees has been held 
not to be a “provable debt” within the meaning of the Bankruptcy Act, 
the court emphasizing the distinction between the indebtedness for 
the value of the trees and the penalty for wrongdoing. Jn re Southern 
Steel Co., 183 Fed. 498 (N. C. Ala. 1910). A penalty for violating a 
statute concerning usury is not a debt ( Wilson v. Nat. Bank of Rolla, 
3 Fed. 391 (C. C. W. D. Mo. 1880) ), nor is a fine imposed for criminal 
contempt of court (Parker v. U. S., 153 Fed. 266 (C. C. A. 1st, 1946) ). 
See also Jn re Koronsky, 170 Fed. 719 (C. C. A. 2d, 1909) ; People v. 
Sheriff Kings County, 206 Fed. 566 (E. D. N. Y. 1913). 

In Reitz v. Mealey, 314 U.S. 33, 86 L. Ed. 21 (1941), the Supreme 
Court upheld the validity of a New York law which provided for the 
suspension of a motor vehicle driver’s license for failure to satisfy a 
judgment for damages. for negligent operation of the vehicle. In 
that case a judgment having been obtained against a driver, he was 
later adjudicated a bankrupt, and state officials took action to suspend 
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his driver’s license. On the question whether the statute and action 
under it were repugnant to the Bankruptcy Act, the Court said (at 
p. 37), “The penalty which section 94-b imposes * * * is not for 
the protection of the creditor merely, but to enforce a public policy, 
that irresponsible drivers shall not, with impunity, be allowed to injure 
their fellows.” The Court said that the legislation would be frustrated 
if the driver could escape it by the simple expedient of bankruptcy, 
and that “Such legislation is not in derogation of the Bankruptcy Act. 
Rather it is an enforcement of permissible state policy touching on 
highway safety.” 

. Insummary, the effect of the respondent’s discharge in bankruptcy, 
in its relationship to the subject matter of this proceeding, was merely 
to put an end to any further actions directed at the collection of moneys 
owed by the respondent to his creditors. Clearly this proceeding is 
not one to enforce any further compensation of the respondent’s credi- 
tors, and the complaint contains no suggestion of any such purpose. 
Unlike the bankruptcy action which involved only private business 
relationships between the respondent and his creditors as such, this 
proceeding involves the relationships of the respondent with the public 
at large as represented primarily by persons engaged in the business 
of buying and selling perishable agricultural commodities in inter- 
state commerce. It is concluded that the discharge in bankruptcy did 
not operate to relieve the respondent from responsibility for his viola- 
tions of the Perishable Agricultural Commodities Act, and the revoca- 
tion of the respondent’s license should be ordered. 


ORDER 


Effective 30 days after this date, the respondent’s License No. 88164 
is revoked. The facts and circumstances as set forth herein shall be 
published. Copies hereof shall be served upon the parties. 


(A. D. 1929) 
PACA Doc. No. 4748.* Decided November 22, 1948. 


Statute of Frauds—Failure to Meet Requirements of 
Where a proceeding was instituted by the seller of grapes under oral contracts, 
alleging unlawful rejection of the commodity by the buyer, and the latter 
pleaded the Statute of Frauds as an affirmative defense and complainant’s 
only written evidence of the contracts consisted of the telegrams of con- 
firmation and invoices sent to the buyer, neither of which was signed by 
the buyer, it is held, that these documents do not satisfy the requirements of 
the Statute of Frauds that a note or memorandum in writing of the contracts 
must be signed by the party to be charged, that the acceptance of the con- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
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firming telegrams and invoices cannot be deemed constructive signing so as 
to remove the sales from the Statute of Frauds, and that the buyer’s wire of 
rejection does not constitute a “note or memorandum” of the alleged con- 
tracts sufficient to meet the requirements of the Statute of Frauds, since the 
note or memorandum did not contain all of the essential terms and conditions 
of the contract.** 


Dismissal—Effect of Diversion Upon Operation of Statute of Frauds—Evi- 
dence—Failure To Sustain Burden of Proof—Effect of Division in Absence 
of Exercise of Control Over Commodity 


Where there was no note or memorandum of certain oral contracts for the pur- 
chase and sale of grapes sufficient to satisfy the Statute of Frauds, and the 
record shows that the seller diverted the grapes to the buyer upon instruc- 
tions received from the latter at the.time of sale, it is held, that such diver- 
sion does not amount to an exercise of control over the commodity by the 
buyer so as to constitute legal acceptance, and since the seller failed to 
sustain the burden of proving the existence of a written memorandum signed 
by the buyer or its agent, or any payment or actual or constructive acceptance 
by the buyer, the seller’s action for unlawful rejection of the grapes is dis- 
missed for the reason that the contracts are unenforceable under the Statute 
of Frauds.** 


Complainant pro se. Messrs. Bernstein, Weiss, Tomson, Hammer & Parter, of 
New York, New York, for respondent. Mr. James A. O'Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
On April 8, 1947, a formal complaint was filed charging the respond- 
ent, * * *, with rejecting without reasonable cause six cars of 
grapes allegedly purchased from complainant during October 1946. 

Complainant alleges that the six cars of grapes were sold to the 
respondent on shipping point acceptance final terms and, while the 
cars were still in transit, respondent refused them by wiring com- 
plainant to “CANCEL ALL CARS ROLLING DIVERT THEM 
ELSEWHERE GRAPES NO GOOD I STOP FOR THE SEA- 
SON.” Complainant alleges further that following respondent’s 
refusal, the six cars were resold for a total loss of $601.51, for which 
sum complainant seeks an award of reparation. 

Respondent answered the complaint, denying generally the allega- 
tions contained therein and pleading as a separate defense that the 
agreements alleged in the complaint were for the sale of goods at a 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—-EKd. 
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price of more than $50; that neither the said agreements, nor any 
note or memorandum thereof, were ever made in writing and sub- 
scribed to by the respondent or by any lawfully empowered agent on 
its behalf, nor did the respondent accept or receive any part of the 
goods, or give anything in earnest to bind the contracts, or pay any 
part of the purchase moneys therefor. 

Both parties were served with a copy of the report of investigation 
compiled by representatives of the Regulatory Division, Fruit and 
Vegetable Branch. At respondent’s request a hearing was held in 
* * * on April 9, 1948. Complainant was represented by its 
Comptroller. Respondent was represented by counsel. Complainant’s 
case consisted of the deposition testimony of * * *, and the De- 
partment’s report of investigation and complainant’s reply thereto. 
* * *, president of respondent corporation, was the only witness 
to testify at the hearing for respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1, Complainant, * * *, is a corporation whose post office ad- 
aS , 

2. Respondent, * * *, ‘is a corporation whose post office ad- 
dress is * * *, During the time of the transactions involved 
herein, respondent was not licensed but was subject to license under 
the Act. 

3. On October 4 and 7, 1946, * * *, of complainant company, 
and * * *, of respondent corporation, contracted by telephone 
for the sale and purchase, in interstate commerce, of the following 
cars of juice grapes, warranted by complainant to be U. S. No. 1 at 
shipping point, at an agreed price per ton f. o. b. California, plus a 
$20 precooling charge on each car, and on a shipping point acceptance 
final basis: 


Price Total 
Date of sale } ; per ton | sale price Brand Contents 


1946 


Oct. <a debated 1,170 lidded lugs of Muscats. 


---| 1,040 lidded lugs of Alicantes. 
1,170 lidded lugs of Muscats. 
1,040 lidded lugs of Carrignanes. 
1,009 added lugs of Muscats. 

0. 


PYpwns 


gegueg 


4, Federal inspection of the grapes at shipping point in * * * 


disclosed the produce to be of the kind, quality and grade warranted 
by the complainant. Upon instructions received from respondent, at 
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time of sale the six cars of grapes were diverted by complainant to 
respondent at * * *, delivery to be made to respondent only on 
surrender of complainant’s written orders. 

5. The terms of sale on the six cars of grapes were set forth in 
six invoices sent by complainant and received by respondent. The 
invoices for cars SFRD 36616, PFE 35352 and ART 24394 included 
the term “Shipping Point Acceptance Final.” Invoices on cars PFE 
40506, ART 19105 and FGEX 52774 showed the basis of sale as 
“FOB Shipping Point Inspection And Acceptance Final.” Com- 
plainant’s confirming wires of October 5 and 7, 1946, to respondent, 
setting forth the terms of sale on cars PFE 40506, ART 19105 and 
FGEX 52774, included the term “Shipping Point Acceptance Final.” 
This term was not contained in complaiant’s confirming wire of Oc- 
tober 4, 1946, to respondent, on cars SFRD 36616, PFE 35352 and 
ART 24394. 

6. While still in transit respondent rejected the six cars of grapes 
by wiring complainant on October 8, 1946, to “CANCEL ALL CARS 
ROLLING DIVERT THEM ELSEWHERE GRAPES NO GOOD 
ISTOP FOR THE SEASON.” 

7. Following respondent’s rejection, complainant resold the six cars 
of grapes for respondent’s account on October 8 and 9, 1946, as follows: 
Thieves ta * * %, tre te * * * oe * * 73 oni-cee 
* * * 

As shown below, complainant suffered a loss of $601.51 on the resales 
of the grapes: 


Sale to Sale to 





























Car No. respond-| Resale Loss Car No. respond-| Resale Loss 
ent ent 
SFRD 36616.-_.....-- $2, 785. 92 |$2, 613.05 | $172.87 || ART 19105_..-......- 2, 393. 98 | 2,393. 98 None 
i. ik eee 2, 613.42 | 2, 485. 87 127.55 || FQ@EX 52774.......-- 2, 486.15 | 2, 486.15 None 
EEE GE ibnnccccosns 2,721. 28 | 2, 552. 45 168. 83 
PFE 40506. .........- 2, 709. 34 | 2, 577.08 132. 26 Total loss on 
I visiccsccslhtcnintncesenalsnnacnabieniien 601. 51 


8. The two oral contracts of October 4 and 7, 1946, each involved a 
sale of grapes in excess of $500. Respondent signed no note or memo- 
randum of either sale, nor was any such note or memorandum signed by 
respondent’s agent, nor did respondent accept or actually receive any 
portion of the grapes or make any payment to complainant so as to 


satisfy the Statute of Frauds. 
9. The formal complaint was filed on April 8, 1947, which was with- 


in the nine month period provided by the Act for filing reparation 
complaints. 
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CONCLUSIONS 


Respondent has pleaded the Statute of Frauds as an affirmative de- 
fense in its answer and emphasized the point in its brief. Both Illinois 
and New York have such statutes. See Chapter 12114, Section 4, Llli- 
nois Revised Statutes of 1945 and Section 85 of the Personal Property 
Law of the State of New York. Complainant’s written evidence of the 
alleged contracts are the telegrams of confirmation and the six invoices 
sent to the respondent. Neither the telegrams aor the invoices were 
signed by the respondent, so that these papers do not satisfy the require- 
ments of the Statute that a note or memorandum in writing of the 
contract must be signed by the party to be charged. Anonymous Deci- 
sion,4.A.D.114. Nor can the receipt and acceptance of the confirming 
telegrams and invoices be deemed constructive signing so as to remove 
the sales from the Statute of Frauds. Anonymous Decisions, 6 A. D. 
224. 

At the hearing complainant admitted there was no written confirma- 
tion signed by the respondent (Tr. P. 20), but contended that there was 
for consideration respondent’s wire of rejection, to-wit: “CANCEL 
ALL CARS ROLLING DIVERT THEM ELSEWHERE GRAPES 
NO GOOD ISTOP FOR THE SEASON.” This wire is not a note or 
memorandum of the alleged contract sufficient to meet the requirements 
of the Statute of Frauds. As stated in Missouri Fruit Exchange v. 


Strock & Company, PACA Docket No. 770, S. 669, the note or memo- 
randum must contain “all of the essential terms and conditions of the 
contract.” In Anonymous Decision, 6 A. D. 348, it was stated : 


“A memorandum is sufficient if it states all the essential elements of the con- 
tract—C. Noel Legh Co. v. Stitzinger & Co., 281 Fed. 1015, and includes all the 
terms of the completed oral contract. Berman Stores Co. v. Hirsh, 240 N. Y. 209, 
148, N. E. 212. To thesame effect see Wertheimer v. Klinger Mills, 216 Fed. 481, 25 
N. E. (2d) 246, 129 A. L. R. 1226, and Block v. Sherman et al., 109 Ind. 330, 34 N. E. 
(2d) 951.” 

Having determined that there was no memorandum of the contract, 
signed by the respondent, sufficient to remove the transaction from the 
operation of the Statute of Frauds, the next question is whether there 
was an acceptance of any part of the goods or partial payment sufficient 
to bind respondent under the statute. Since it is not claimed and there 
is no evidence that respondent made any payment with respect to the 
alleged purchases, it must be concluded that nothing was given in 
earnest to bind the contract. Complainant states that the grapes were 
diverted to * * *, upon instructions received from respondent. 
Did such diversion amount to an exercise of control so as to constitute 
legal acceptance? Wethinknot. Actually, the six cars were diverted 
to complainant, advise respondent, with the carrier being requested to 
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observe special instructions of allowing inspection and to deliver only 
on surrender of complainant’s writen order. Complainant gave these 
instructions and ordered the diversion. Had the shipments been billed 
open to respondent and respondent itself filed diversion orders indicat- 
ing an exercise of control, there would be some basis for saying that 
there had been a sufficient receipt and acceptance to take the contract 
out of the operation of the Statute of Frauds. Under the Statute of 
Frauds, the respondent’s acceptance must be an actual acceptance of the 
goods with the intention of taking possession as owner. S. Goldsamt, 
Ine. v. M. Sternich, Inc., 8. 1216, PACA Docket No. 1798 (1936). 

Since the complainant has failed to sustain the burden of proving the 
existence of a written memorandum signed by the respondent or its 
agent, or any payment or an actual or constructive acceptance, by 
respondent, it is concluded that the contracts are unenforceable and the 
complaint should be dismissed. In view of the conclusions herein 
reached, a discussion of the other issues raised in this proceeding is not 
deemed necessary. 

ORDER 


The complaint herein is dismissed. 
Copies hereof shall be served on the parties. 


(A. D. 1930) 
PACA Doc. No. 4831.* Decided November 23, 1948. 


Dismissal of Petition for Rehearing 


Where petitioner failed to submit convincing proof that alleged errors are errors 
in fact and no sound reason is presented for changing the prior order, the 
petition for rehearing is dismissed.** 


Denial of Petition to Amend Complaint 


Petition to amend complaint in a shortened procedure case denied where peti- 
tion was not filed on or before the date of filing complainant’s statement 
in reply.** 

Messrs. Spiegel & Rosenblatt, of Chicago, Illinois, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER DISMISSING PETITION FOR HEARING 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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complaint was filed for the recovery of the contract purchase price of 
a truckload of lemons alleged to have been sold to respondent by 
complainant. On October 29, 1948, an order was issued dismissing 
the complaint for failure of complainant to prove any cause of action 
against respondent. 

On November 8, 1948, complainant filed a petition for rehearing, 
alleging numerous errors in the order of October 29, 1948. Careful 
consideration of the petition fails to convince us that the alleged 
errors are errors in fact or that any reason has been presented for 
changing the order in question. Complainant also asks leave to amend 
. the complaint. In a hearing case an amendment of the complaint 
would have to be made prior to the close of the hearing. See § 47.6 (d) 
of the rules of practice (7 CFR, 1945 Supp., 47.6 (d)). By analogy, 
motion to amend the complaint in this case, which is handled under 
the shortened procedure, should have been filed not later than the fil- 
ing of complainant’s statement in reply. 

The petition for rehearing is dismissed without service on 
respondent. 

The prior order in this proceeding is amended by deleting the date 
of issuance—October 29, 1948—and substituting in lieu thereof the 
date of issuance of this order. 

Copies hereof shall be served upon the parties. 


(A. D. 1931) 


CasHMERE Pioneer Growers, INc. v. MarHew Mercurio. PACA Doc. 
No. 4974. Decided November 24, 1948. 


Rejection Without Reasonable Cause—Effect of Error in Broker’s Telegraphic 
Confirmation of Sale—Damages 


Where the facts show a broker acting as agent for both parties negotiated an 
oral contract, over the telephone, but the broker’s telegraphic confir- 
mation of sale to respondent inaccurately expressed the terms of the contract, 
and where respondent admitted in his pleadings he had entered into the 
contract of sale over the telephone but contended the broker’s wire contain- 
ing additional terms cancelled the previous agreement, held, that there 
existed a valid oral agreement for the sale by complainant to respondent, 
that respondent’s rejection of the car was contrary to the terms of the con- 
tract and without reasonable cause, and that reparation should be awarded 
complainant for the difference between the original purchase price and the 
net proceeds of resale, plus interest.* 


Contract of Purchase and Sale—Effect of Inaccuracy in Confirmation of Sale 
Where a broker acting for both parties negotiated an oral agreement over the 
telephone and confirmed the sale by telegrams to the parties, but the confir- 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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mation sent to respondent-purchaser was inaccurate and contained additional 
terms, held, that the parties entered into a valid oral agreement and the 
confirmatory telegram was not the written contract but was only evidence 
of the oral contract, that the broker’s telegram was insufficient to place a 
new condition upon respondent or to cancel the antecedent valid agreement, 
and that respondent has no valid objection because of the inaccuracy of the 
confirmation of sale.* 


Contract of Purchase and Sale—Receipt of Confirmation of Sale 


Receipt of a confirmation of sale by a purchaser is not necessary to the validity 
of a contract of sale negotiated over the telephone by a broker acting as 
agent for both of the parties.* 


Evidence—Facts Showing Existence of Valid Oral Agreement 


Where respondent-purchaser in his pleading admitted that he entered into a 
contract of sale over the telephone with a broker acting as agent for both 
parties, but respondent contends the broker’s subsequent confirmatory 
telegram contains different terms which have the effect of cancelling the 
previous oral agreement, held, the evidence shows the parties entered into 
a valid oral agreement.* 

. A. N. Brockway, of Pittsburgh, Pennsylvania, for complainant. Mr. Louis 
Gelbman, of Youngstown, Ohio, for respondent. Mrs. Ilene M. Crigler, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
Complainant seeks to recover, as reparation, its loss on resale, amount- 
ing to $370.54, on a carload of pears alleged to have been sold and 
shipped to respondent and wrongfully rejected by respondent. 

A formal complaint was filed on March 29, 1948. A copy of the 
investigation report was served upon complainant on April 30, 1948. 
On May 1, 1948, a copy of the formal complainant, accompanied by a 
copy of the report of investigation, was served upon respondent. 
Thereafter, on June 14, 1948, respondent filed his answer in the pro- 
ceeding. The parties were notified that, inasmuch as the amount 
claimed did not exceed $500, the issues would be determined in accord- 
ance with the shortened method of procedure. 7 CFR, 1945 Supp., 
499a et seg. Complainant waived the filing of an opening statement 
and instead filed a brief on July 26, 1948. Respondent filed a reply 
brief on August 26, 1948. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant, Cashmere Pioneer Growers, Inc., is a corporation 
whose post office address is Cashmere, Washington. 

2. Respondent, Mathew Mercurio, is an individual whose post ottice 
address is Youngstown, Ohio. At the time of the transaction com- 
plained of herein, respondent was licensed under the act. 

3. On or about October 29, 1947, through the Tri-State Sales 
Agency at Pittsburgh, Pennsylvania, which acted as broker for both 
the parties, complainant sold to respondent one carload, containing 
760 boxes, of fancy Anjou pears, at an agreed price of $3.50 per box, 

.or $2,660, f. o. b. shipping point, to be shipped unconditionally on 
October 30, 1947. 

4. On October 30, 1947, complainant shipped in interstate com- 
merce from loading point in the State of Washington, in car SFRD 
7312, to respondent at Youngstown, Ohio, the kind, quality, and grade 
of pears called for by the contract of sale. Upon tender of delivery 
at destination, respondent refused to accept the produce. 

5. Upon rejection by respondent, car SFRD 7312 was diverted by 
complainant and the pears were resold at auction. Net proceeds of 
$2,289.46 were realized upon the resale. 

6. Although requested to do so, respondent has failed and refused 
to pay complainant $370.54, the difference between the original con- 
tract price and the net proceeds of resale. 

7. The formal complaint was filed on March 29, 1948, which was 
within nine months after the cause of action alleged therein accrued. 


CONCLUSIONS 


It is undisputed that on the morning of October 29, 1947, by tele- 
phone conversation with the Tri-State Sales Agency, respondent 
placed an order for a carload of pears to be shipped on October 30, 
1947. It is also clear that pears meeting the requirements of respond- 
ent’s order were shipped by complainant on October 30, 1947. Re- 
spondent alleges, however, that he specified that shipment should be 
made unconditionally on October 30, 1947 ; whereas, the broker’s tele- 
gram confirming the sale specified that shipment would be made on 
October 30, 1947, subject to the availability of a car. Respondent 
contends the wire imposed an additional condition contrary to the 
agreement of the parties; and, therefore, that there was no meeting 
of the minds of the parties in this case and “no contract was in exist- 
ence the moment the wire was sent.” Respondent argues further that, 
when he received the broker’s memorandum of sale on October 30, 
1947, showing the time of shipment as “October 30, 1947,” this was 
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inconsistent with the broker’s wire and was “just a new offer and was 
not binding upon respondent unless he accepted it,” which he refused 
to do. 

As evidence of the alleged sale upon which its claim is based, com- 
plainant has submitted a copy of a telegram sent to it by the broker 
at 5:33 p. m., October 29, 1947, reading as follows: 

“rephone confirmed mercurio youngstown ohio route pennsy ship car tomorrow 
empire builder fancy anjous same manifest 62381 basis 3.50 fob standard 
refrigeration * * *,” 

Complainant has also submitted a copy of the broker’s Standard 
Memorandum of Sale, dated October 29, 1947, which shows the time 
of shipment as “October 30, 1947.” However, complainant’s Exhibit 
3 is a telegraphic confirmation of sale which the broker sent to respond- 
ent at 5:25 p. m. October 29, 1947, reading as follows: 

“washington confirms shipment tomorrow subject availability empty car empire 
builder fancy anjous 180s larger manifest given phone 3.50 fob.” [Italics 
added. ] 

It is this telegram which respondent alleges imposed an additional 
condition upon him contrary to the terms of the original agreement. 
A copy of the broker’s Standard Memorandum of Sale was mailed 
to respondent on October 29, 1947. Prior to receipt of this memoran- 
dum and after receipt of the broker’s wire, respondent, at 2:24 p. m. 
on October 30, 1947, sent the following telegram to the Tri-State 
Sales Agency: 

“not hearing from you sid understood shipper not shipping car account no 
available empty car cancel sorry.” 

At the outset, it should be borne in mind that the parties in this case 
were not carrying on the negotiations themselves, but were dealing 
through an agent. The agent was the Tri-State Sales Agency of Pitts- 
burgh, Pennsylvania, which acted as broker for both the parties. Con- 
tracts otherwise valid are effective when issued by a broker in such 
capacity. John Jacobs Company v. Max Shapiro, PACA Docket No. 
840, S. 487. And the contract did not depend for validity upon receipt 
of a confirmation of sale by respondent. South Carolina Produce 
Assoc. v. A. E. Freeman, Inc., PACA Docket No. 1115, S. 925. The 
question whether respondent objected within the required time to the 
broker’s confirmatory wire has not been raised in this proceeding. 

It is clear that complainant’s undertaking in the case was to make 
shipment unconditionally on October 30, 1947. The broker’s con- 
firmatory telegram and written memorandum of sale sent to com- 
plainant, and other evidence in the record, are harmonious on this 
point. It is not so clear whether respondent ever offered or accepted 
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the same terms. Respondent is correct in his assertion that the terms 
of the contract as confirmed to complainant were different from the 
terms as contained in the broker’s wire of October 29, to respondent, 
If respondent is bound by any contract, then it must be by the terms 
agreed upon earlier by him over the telephone with the broker. 

The docket does not contain a deposition or other statement showing 
in detail what was said during the course of the telephone conversa- 
tion between the broker and respondent on the morning of October 
29, 1947. Respondent himself takes the position throughout this pro- 
ceeding that the pears ordered by him over the telephone were for 
unconditional shipment the next day. In his sworn answer, he states 
that: 

“Further answering, respondent says that on October 29th he ordered, by 
telephone, from the Tri State Sales Agency of Pittsburgh, Pennsylvania, a car 
of pears under the terms and conditions that shipment would be made uncon- 
ditionally on October 30, 1947; that said Tri State Sales Agency, through their 
duly authorized agent S. R. Wilkoff, advised respondent that immediate con- 
firmation would be sent by wire, said conversation having taken place early in 
the morning of October 29, 1947.” 

Further evidence that the terms of sale were discussed and agreed 
upon, is respondent’s sworn Reply to Complainant’s Brief, in which it 
is alleged that: 

“There is no dispute that the complainant sold the pears to respondent under 
the terms that shipment would be made unconditionally on October 30. You 
have Mercurio’s affidavit to this effect and this is not denied in complainant’s 
brief * * 9.” 

In Siegel v. Lowenstein, 152 N. Y. App. Div. 448; 147 N. Y. S. 655 
(1914), it was held that any writing, no matter how simple or informal, 
which was signed by the party sought to be charged, whereby he admits 
that he has entered into the agreement, is sufficient to satisfy the 
statute of frauds. Upon the evidence of record we conclude that the 
parties entered into a valid oral agreement providing for unconditional 
shipment of the produce on October 30, 1947. 

In this case the broker’s telegrams and standard memorandum of 
sale were not the written contract, but were evidence of the oral agree- 
ment. Botetourt Packing Assoc., Inc. v. The S. A. Gerrard Co. of 
New York, Inc., PACA Docket No. 50, 8. 26. A written contract and 
written evidence of an oral contract are distinguishable. Jacobson v. 
Verman, 238 Mass. 445; 131 N. E. 174 (1921). An inconsistency in 
the writings composing a written contract may indicate a lack of 
mutual assent. This is not necessarily true with respect to an incon- 
sistency in writings which evidence an oral agreement. 2 Williston on 
Contracts, Rev. Ed., Sec. 584. In the latter case parol evidence may 
be introduced to show that the writing does not accurately express 
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the bargain. Here, we believe respondent has no valid objection be- 
cause of the inaccuracy of one of the writings evidencing the oral 
agreement, which, admittedly, was entered into by him. The broker’s 
wire in question was ineffective either to place a new or additional 
condition upon respondent, or to cancel the antecedent valid agree- 
ment. Accord, The S. A. Gerrard Co. v. Syracuse Fruit Company, 
Inc., and Anthony F. Farsaci,7 A. D. 19. 

The carload of pears called for by the contract was shipped by 
complainant in accordance with the agreement. We conclude that 
the produce was rejected by respondent contrary to the terms of the 
contract and without reasonable cause. Resale of the pears by com- 
plainant resulted in net proceeds of $2,289.46. Complainant suffered 
damages amounting to the difference between the original sale price 
of $2,660 and the amount realized on resale, or $370.54, and should be 
awarded reparation in this amount, plus interest. The facts and cir- 
cumstances set forth herein should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $370.54, plus interest thereon at the 
rate of 5 percent per annum from November 1, 1947, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





(A. D. 1932) 
PACA Doc. No. 4768.* Decided November 30, 1948. 


Dismissal—Settlement Between Parties 


Where a previous order was issued by the Judicial Officer, holding that respondent 
was indebted to complainant in a certain amount, which was tendered by 
respondent to complainant, and the amount was refused by the latter, upon 
information received from complainant’s authorized representative that 
complainant has received respondent's check “in settlement of the award 
granted” in this proceeding, the complaint is dismissed. 

Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J, Flavin, Judicial Officer. 
ORDER OF DISMISSAL 
In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1980 (7 U. S. C. 1946 ed. 499a et seg.), an order 
was issued November 9, 1948, holding that respondent was indebted 


*As explained in Prefatory Note, the identizies of the parties are not disclosed.—EKd. 
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to complainant in the amount of $132.53. It appearing, however, that 
respondent had tendered payment to complainant in that amount, 
which tender had been refused by complainant as full settlement, the 
proceeding was continued for 30 days for the purpose of allowing the 
parties to settle on the basis of our conclusions as to the amount due. 

By letter dated November 19, 1948, complainant’s authorized repre- 
sentative filed notice that complainant had received respondent’s check 
for $132.53 “in settlement of the award granted” in this proceeding. 
The complaint, therefore, should be dismissed. 


ORDER 


’ The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 1933) 


J. F. Conway v. W. M. Bray Propuce Company. PACA Doc. No. 
4834. Decided November 30, 1948. 


Failure To Pay Balance of Purchase Price 


Where complainant alleged the sale and delivery of truckloads of bananas to 
respondent who admitted receiving the shipments but alleged that most of 
the bananas were dumped because they were burnt and boat-ripe, held, that 
in the absence of proof of a breach of contract on the part of complainant, 
reparation should be awarded complainant for the balance of the purchase 
price.* 


Jurisdiction of Secretary—Failure To Show Transaction Within Purview of 
Act—Failure To File Complaint Within Limitation Period 


Where respondent alleged in its answer that money is owed to it by complainant, 
held, such claim may not be considered where it is not shown that it arose 
out of a transaction involving a perishable agricultural commodity or was 
filed within nine months after the cause of action accrued.* 


Mr. J. F. Conway, of Miami, Florida, complainant pro se. W.M. Bray Produce 
Company, of Holly Hill, Florida, respondent pro se. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
On September 17, 1947, J. F, Conway of Miami, Florida, filed a formal 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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complaint against W. M. Bray Produce Company of Holly Hill, 
Florida. Complainant alleges that during the month of November 
1946, he sold to respondent, on open account, truck-loads of bananas 
of normal size and very good quality; that the bananas were shipped 
to and received by respondent at Savannah, Georgia; and that re- 
spondent’s check, dated December 23, 1946, for $612.50 in part pay- 
ment was protested because of insufficient funds. Complainant seeks 
an award of reparation for $1,008, the balance of the unpaid purchase 
prices. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Regulatory Division, Fruit and Vegetable Branch, 
were served upon respondent on October 24, 1947. A copy of the 
investigation report was served upon complainant on October 13, 1947. 

In the answer to the complaint filed November 10, 1947, respondent 
alleges that the bananas received were “burnt” and “boat-ripe,” and 
that complainant was notified by telephone of the condition of the 
fruit and that it would be impossible to handle them to any advantage, 
but respondent was “trying to go along.” Respondent alleges also 
that it has a claim of $4,031.78 against complainant, in connection with 
which respondent submitted a check from complainant for $4,029.28 
which was protested for insufficient funds at a cost of $2.50. 

The parties did not request an oral hearing. The proceeding is 
conducted under the shortened method of procedure as provided in 
§ 47.20 of the rules of practice (7 CFR, 1945 Supp. 47.20). Each 
party requested in writing that his pleading with attached exhibits 
be considered as his statement of facts. The report of investigation 
is part of the evidence by reason of § 47.7 of the rules of practice. 


FINDINGS OF FACT 


1. Complainant, J. F. Conway, is an individual whose business 
address is P. O. Box 3035, Miami, Florida. 

2. Respondent, W. M. Bray, is an individual doing business as 
W. M. Bray Produce Company, whose address is P. O. Box 186, Holly 
Hill, Florida. At the time of the transaction or transactions involved 
in the complaint, respondent was subject to license under the act. A 
license issued on August 13, 1945, to respondent, terminated August 12, 
1946, and has not been renewed. 

3. During November 1946, complainant contracted to sell to re- 
spondent 270 boxes of bananas at $4 per box and 108 boxes of bananas 
at $3.50 per box, f. o. b. Miami, for shipment to respondent at Savan- 
nah, Georgia. 

4. The bananas were shipped to and received by respondent at 
Savannah. 

817448496 
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5. On December 238, 1946, respondent forwarded to complainant a 
check for $612.50. Complainant presented the check for collection 
and it was returned because of insufficient funds in respondent’s bank 
account. 

6. Respondent has not paid to complainant the balance of its account 
in connection with the bananas, or $1,008. 

7. The informal complaint was filed June 13, 1947, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


It appears from the record that complainant is a “Banana Broker.” 
The evidence submitted on behalf of complainant consists of the veri- 
fied formal complaint and the attached exhibits. The formal com- 
plaint alleges, in part, “That on or about the 10th day of November, 
1946, * * * complainant, by oral contract sold to the respondent 
on open account truck-loads of bananas, normal size and very good 
quality, * * * atthe agreed price of $4.00 per box and Nov. 23rd 
$3.50 per box, f.o.b.Miami * * *, Fruit costing me on Nov. 10th 
$3.75 per box, on Nov. 23rd, $3.25 per box * * *. Shipping dates 
involving the amount of $1,008.00 was Nov. 18th and Nov. 23rd, 1946, 
shipped from Miami on those dates.” In another paragraph of the 
complaint, it is alleged that the contract was entered into over the 
telephone on November 18 and November 26, 1946. It is not clear 
from the allegations of the complaint whether there was one contract 
or several contracts, and the allegations are conflicting as to the dates 
on which the contract or contracts were entered into and the dates on 
which the fruit was shipped. 

Attached to the formal complaint is a page from complainant’s 
ledgers which is alleged to be complainant’s account with respondent. 
This sheet, which is headed “Miscellaneous,” lists various names, items 
and amounts, extending from October 27, 1946, through November 23, 
1946. The items on this sheet which appear to be relevant to the con- 
troversy herein are as follows: 


Date Items Folio Debits | Credits | Balance 


Be RUD. cccasseues 1D PORN EE BAB. nnn ncccccencs 
150 boxes at 3.75............... 
Adv. driver $25 cash 


108 box cut at 3.25..........-.- 


Complainant did not explain the entries as he should have done if the 
transactions between the parties are to be clearly and completely under- 
stood. The names in the left hand column appear to be those of the 
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truck owners or drivers who delivered the bananas to respondent, 
since the complaint identifies J. P. Collins as a truck operator. The 
figures in the column headed “Folio” presumably represent the price 
per box agreed upon by the parties. It appears from the entries that 
there were three shipments of bananas to respondent and that a credit 
of $475, perhaps a payment in cash or by check, was given to respond- 
ent on November 23, 1946. 

The answer received from respondent consists of a letter signed by 
W. M. Bray but which is sworn to by L. Overstreet, who was the 
manager of respondent’s banana department at the time of the trans- 
actions. There was also enclosed the affidavits of L. Overstreet and 
J. W. Bray, respondent’s store manager. Their statements relate, in 
substance, that shipments of bananas were received from complain- 
ant; that the bananas arrived in very bad condition and most of them 
were dumped; and that complainant was notified of the condition of 
the bananas. Also enclosed was the statement of W. P. Collins, 
which was not sworn to, wherein he states that it took 16 hours to 
drive from Miami to Savannah. 

The evidence shows that the bananas were received by respondent 
and disposed of. Complainant states that the bananas were of normal 
size and very good quality when shipped. The basis of sale was 
f. o. b. Miami, and the property in the bananas and the risk of loss or 
deterioration in transit passed to respondent at the time the bananas 
were delivered into the possession of the truck operator at Miami. 
Under these circumstances, respondent is liable for the purchase 
prices of the shipments unless it can prove that the contract was 
breached in some respect by complainant and that damages were 
sustained thereby. Respondent has not given a detailed description 
of the fruit at the time of arrival with respect to quality and condition 
factors. As to that part of the fruit which was dumped, respondent 
did not state the date of dumping and it did not submit a dump cer- 
tificate. Apparently, some of the fruit was sold but the dates and 
prices received are not given. There is no evidence of a breach of the 
contract or contracts by complainant. 

In its answer, respondent alleges that $4,029.28 plus a protest fee 
of $2.50 is owed by complainant to respondent. Respondent did not 
relate the details of the transaction out of which the alleged indebt- 
edness arose. The date on the check submitted is blurred but appears 
to be either in December 1944 or January 1945. If either of those 
dates represents the approximate date of the transaction, the claim 
would not be entitled to consideration because it was not filed within 
nine months after the cause of action accrued. Furthermore, on the 
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basis of the present record, the claim may not be considered because 
there is no showing that the transaction involved a perishable agri- 
cultural commodity. 

The failure of respondent to pay the balance of the amount owed to 
complainant is a violation of section 2 of the act. Reparation should 
be awarded complainant in the amount of this balance, or $1,008, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,008, with interest thereon at the 
rate of 5 percent per annum from December 1, 1946, until paid. 

The facts shall be published. 

Copies hereof shall be served on the parties. 


(A. D. 1934) 
PACA Doc. No. 4837.* Decided November 30, 1948. 


Dismissal—Failure to Prove Contract of Sale—Evidence 


Where complainant alleged a contract of purchase and sale of a truckload of 
bananas but failed to prove that cut bananas were ordered by respondent 
who refused to accept them, and respondent attempted to sell the bananas 
for complainant’s account under a subsequent agreement but failed to recover 
expenses, it is held, that complainant failed to prove a cause of action against 
respondent and the complaint should be dismissed.** 


Complainant pro se. Messrs. Wharton, Aldhizer 4 Weaver, of Harrisonburg, 
Virginia, for respondent. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C. 1946 ed. 499a e¢ seq.), for the recovery of 
reparation in the amount of $1450.00, the alleged contract purchase 
price of an interstate truck shipment of bananas delivered to respond- 
ent. An informal complaint was filed on February 27, 1947. The 
formal complaint was filed on October 20, 1947. A copy of the formal 
complaint, together with a copy of the report of investigation, was 
served on respondent on November 4, 1947. On the following day, a 
copy of the report of investigation was served on complainant. Re- 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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spondent filed an answer on November 24, 1947, denying the purchase 
of the bananas in controversy and denying that any sum whatever 
is due and owing to complainant in connection with the transaction 
involved in this proceeding. 

Since neither party requested an oral hearing, the proceeding is 
conducted under the shortened method of procedure as provided in 
§ 47.20 of the rules of practice (7 CFR, 1945 Supp., 47.20). The 
pleadings and exhibits attached thereto, the statements submitted by 
the parties, the report of investigation and a supplemental report of 
investigation disclose the facts and the contentions of the parties. 


FINDINGS OF FACT 


1. Complainant, * * * is an individual whose post office 
addressis * * *, 

2. Respondent, * * * is a partnership composed of 
and * * * whose addressis * * *. At the time of the trans- 
action involved in this proceeding, respondent was licensed under 
the act. 

3. On or about November 22, 1946, complainant, at 
loaded 400 boxes of cut bananas on a truck owned by * * * for 
shipment to respondent at * * *. The driver of the truck, 
* * * thereupon delivered to complainant a check in the amount 
of $1,000, dated November 19, 1946, signed “* * * Garage, by 
* * *” payable to complainant. The shipment moved from 
* * * to * * * where it arrived on November 23, 1946. 

4. After the shipment left * * * complainant notified respond- 
ent by telegram that there was “no stem fruit available” and that a 
truckload of cut bananas had been shipped. This telegram was 
received by respondent on November 23, 1946, shortly before the ship- 
ment arrived. Immediately after arrival and inspection of the ship- 
ment, respondent called complainant by telephone and advised that 
the truckload of cut bananas had not been ordered, had arrived in bad 
condition, and would not be accepted. Respondent offered to dispose 
of the bananas for complainant’s account. 

5. Respondent unloaded, sorted, and attempted to sell the bananas, 
but was unable to make any sales or collect any amount for them. 

6. Informal complaint was filed on February 27, 1947, which was 
within nine months after the alleged cause of action accrued. 


x* * 


* * * 


CONCLUSIONS 


The principal question presented in this case is: did the parties enter 
into a contract for the purchase and sale of the truckload of cut 
bananas shipped by complainant to respondent on November 22, 1946? 
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It appears that during October and November 1946, complainant 
had been selling bananas to respondent. In this connection, respond- 
ent contends and complainant admits that stem bananas only had 
been shipped to respondent prior to the time of the transaction in 
controversy. Complainant alleges, however, an “oral contract” for 
this shipment of cut bananas, and further alleges that “said verbal 
contract was negotiated by * * * of * * *.” Complainant’s 
sworn statement in support of the complaint says “our telephone con- 
versation confirmed the fact that the * * *, accepted the fruit in 
good condition at * * *, under date of November 22, 1946 or 
thereabouts. Telephone conversation referred to was between myself, 
* * * and * * * of * * *. My telegram of November 23, 
1946 confirms the above statement.” The telegram referred to appears 
to be complainant’s night letter of November 22, 1946, delivered 
November 23, 1946, which reads as follows: 

“* * * trailer out last night with 402 boxes cut Guatemala average weight 
62% net cost $3.50 usual price $4 to $4.50 got deduction due to several boats at 
once yesterday. No stem fruit available today except poor’ or high priced. 
* * * said he would load for other driver. In case you want him to return 
here balance due $450 included $50 my brokerage no charge on odd two boxes.” 

Respondent denies that it ordered any cut bananas from complain- 
ant, on November 22, 1946, or at any other time. Respondent says it 
ordered stem bananas, and that the shipment of November 22, 1946, 
was “without order or authorization from respondents.” Prompt 
objection was made by respondent after receipt of the telegram and 
arrival of the shipment. 

Complainant, having alleged an oral contract for the sale of cut 
bananas, has the burden of proving such a contract. In our opinion, 
complainant has not sustained that burden. The words “No stem 
fruit available today except poor or high priced,” while not conclu- 
sive on the point, could be construed as an explanation why cut ba- 
nanas had been shipped instead of stem fruit, as ordered. It is 
concluded, therefore, that a contract for the purchase and sale of the 
bananas for $1,450, f.0.b. * * *, has not been established. 

There remains the question whether respondent is otherwise liable 
to complainant for any amount on account of this transaction. Re- 
spondent says it offered to handle the shipment for complainant’s 
account, in other words, on consignment, to which complainant agreed. 
Complainant denies this, saying he agreed to have respondent handle 
the shipment for * * * account. Itmaybenotedthat * * * 
driver had given complainant * * * check for $1,000 before the 
truck left * * *, and that payment on the check was stopped. 
The record explains that it was not unusual for * * *, the owner of 
the truck, to make such advance payments for the account of his cus- 
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tomers. The issuance of the check appears to have been without sig- 
nificance as making * * * anything other than a lender of funds 
to respondent in connection with the transaction. Complainant’s 
point, in suggesting that the shipment be handled for * * * ac- 
count, may have been that complainant regarded the deteriorated 
condition of the bananas at destination due to a breach of the hauling 
contract. In any event, if complainant’s claim is against * * *, 
it is a matter over which we have no jurisdiction. As to the consign- 
ment basis of handling, if that is what the parties agreed to, respond- 
ent contends, and there is no proof to the contrary, that nothing was 
realized from the attempted sale of the bananas. 

From what has been said, it is evident that the complaint should 


be dismissed. 
ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 1935) 
PACA Doc. No. 4954.* Decided November 30, 1948. 
Dismissal With Prejudice—Stipulation of Parties 


Upon stipulation of the parties that the complaint be dismissed with prejudice, 
the case is accordingly dismissed. 

Messrs. Bernstein, Weiss, Tomson, Hammer & Parter, of New York, New York, for 
complainant. Mr. Hershel H. Goodman, of Hanna, Hurwitz & Goodman, 
of Kansas City, Missouri, for respondent. Mr. George R. Springborg, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


On April 29, 1948, this proceeding was commenced by the filing of a 
formal complaint against respondent under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a et seg.) , for the 
recovery of damages for the alleged rejection, without reasonable 
cause, of a car of grapes. A report of investigation was served on 
the parties by the Fruit and Vegetable Branch, and a copy of the 
formal complaint was also served on the respondent. Issue was 
joined by respondent’s answer to the complaint, and a deposition was 
thereafter taken on behalf of the complainant. A formal hearing was 
scheduled for November 9, 1948, but on November 5, 1948, advice in 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
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the form of a telegram was received from the complainant that a settle- 
ment had been made. By a stipulation, the executed original of 
which was received from the respondent on November 18, 1948, the 
complainant and the respondent stipulated and agreed that the com- 
plaint be dismissed with prejudice. In accordance with such stipula- 
tion, the complaint is dismissed. 

Copies hereof shall be served on the parties. 
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COURT DECISIONS 


A. J. Conroy, Inc. v. Weyi-ZuckerMan & Co., 39 F. Supp. 784. De- 
cided July 8, 1941. 


DISTRICT COURT, N. D. CALIFORNIA, N. D. 
Civil Action No. 4186 


Reparation—Failure to Deliver Without Reasonable Cause—Seller Liable to 
Buyer for Losses Due to Latent Defect 


Seller is liable to buyer for losses resulting from shipment of a carload of carrots, 
which passed inspection prior to the shipment, but due to latent defect of 
watery soft rot was spoiled when delivered so that they did not then meet 
the implied warranty of quality attached to the contract of sale as the act 
makes it unlawful for any dealer to fail to deliver in accordance with the 
terms of the contract without reasonable cause.* 


Judicial Notice—Watery Soft Rot Disease of Field Origin—Evidence— 
Pamphlet Published by Department of Agriculture 


In determining whether decay of a carload of carrots was due to inherent defect 
so as to render seller liable for the loss, or due to improper refrigeration 
in transit, Secretary may take judicial notice of the fact that watery soft 
rot is a disease of field origin, as shown by a pamphlet published by the 


Department of Agriculture.* 


Warranties—Failure to Meet Implied Warranty of Quality—Inherent Defect 
of Commodity 


Where decay of carload of carrots apparently met requirements of contract of 
purchase and sale when shipped f. o. b., Stockton, California, destined for 
Milwaukee, Wisconsin, was due to watery soft rot, a disease of field origin, 
the shipper must sustain the loss, since the carrots, being inherently de 
fective, failed to meet the implied warranty of quality attached to such 


products.* 
Passage of Title and Risk—F. O. B. Shipping Point—Normal Deterioration Loss 


Where a carload of carrots of a specified grade and size were sold at a designated 
price per bag, “f. 0. b. shipping point, Stockton, California,” held, the title 
and risk passed to buyer when the carrots were shipped from Stockton, 
California, and normal deterioration loss, arising in transit would fall 


upon buyer.* 





*Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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Passage of Title and Risk—Improper Refrigeration—Latent Defect 


Where under the terms of a contract of purchase and sale of a carload of carrots 
title and risk passed to buyer when the carrots were shipped, held, buyer 
must bear the loss due to decay of the carrots, in transit, if such decay 
resulted from improper refrigeration, but if decay was the result of a 
latent defect, then the loss must fall upon seller.* 


Contract of Purchase and Sale—Effect of Failure to Meet Requirements of — 
Deterioration in Transit—Inherent Defect in Commodity 


Where commodity did not meet the requirements of the contract of purchase 
and sale, seller must bear the loss resulting from deterioration in transit, 
and the fact that the defect in the commodity was not discernible at the 
point of shipment did not alter the liability of the seller by reason of an 
implied warranty which is attached to the commodity.* 


Applicability of Law of Sales to Perishable Agricultural Commodities Act—Act 
as Additional Remedy—Purpose of Act 


The law of sales is applicable to the Perishable Agricultural Commodities Act 
which gives an additional remedy to growers, who were previously compelled 
to resort to expensive trials in all cases in which dealers and commission 
men failed to comply with provisions of contract.* 


Acceptance by Court of Secretary’s Findings—Testimony of Federal Inspector— 
Testimony of Expert Witness—Inherent Decay 


On appeal from Secretary’s reparation order awarding to buyer damages for 
the loss resulting from the delivery of decayed carrots, which, according 
to a federal inspector, met the requirements of the sales contract when 
shipped, the court accepted the Secretary’s findings based on the testimony 
of the federal inspector that the decay was due to watery soft rot, as against 
the testimony of an expert witness that the decay might be due to sweating 
brought about by improper refrigeration.* 


Proceeding by A. J. Conroy, Inc., against Weyl-Zuckerman & Com- 
pany, a corpora[ 785} ]tion, claiming damages under the Perishable 
Agricultural Commodities Act of 1930, for loss resulting from the 
shipment by respondent of a carload of allegedly defective carrots. 
From an award made by the Secretary of Agriculture in favor of 
complainant, respondent appeals. 

Order of the Secretary of Agriculture affirmed. 

Neumiller & Ditz and R. L. Beardslee, all of Stockton, Calif., for 
appellant. 

Rowland & Craven, of Sacramento, Calif., for appellee. 

Rocue, District Judge. 

*Reference to each point involved in this case will be found in Index-Digest in this issue 


of Agriculture Decisions.—Ed. 
tItalic figures in brackets refer to first word beginning a page in 39 F. Supp.—Ed. 
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This is an appeal from a reparation award made by the Secretary 
of Agriculture. It is taken under the Perishable Agricultural Com- 
modities Act of 1930, hereafter referred to as the P. A. C. A., 7 
U.S.C. A. § 499g. The P. A. C. A. provides for a trial de novo upon 
appeal, with the findings of fact and orders of the Secretary of Agri- 
culture standing as prima facie evidence of the facts therein stated. 

Appellant, a licensed Stockton corporation dealing in vegetable 
products, seeks to set aside an award of the Secretary of Agriculture 
in favor of appellee, a licensed Milwaukee corporation which pur- 
chased a carload of carrots from appellant. In an action before an 
examiner of the Department of Agriculture, appellee alleged that 
the carrots arrived in a decayed condition, contrary to the terms of 
the contract of sale. Appellee further alleged that such decayed con- 
dition constituted a failure of delivery in accordance with the terms 
of the contract without reasonable cause on the part of appellant, in 
violation of Section 2 of the P. A. C. A., and that therefore appellee 
was entitled to be reimbursed for the loss which it had suffered under 
the contract. Section 2 reads in part as follows: 

“It shall be unlawfulin * * * any transaction in interstate * * * com- 
merce * * * For any dealer to * * * fail to deliver in accordance with 
the terms of the contract without reasonable cause any perishable agricultural 
commodity * * * sold * * * in interstate * * * commerce by such 
dealer.” 7U.S. C. A. §499b (2). 

The examiner found that appellant had violated this section by fail- 
ing to deliver carrots which met the contract requirements. Accord- 
ingly, the Secretary of Agriculture made a Reparation Award from 
which the shipping dealer now appeals. 

The following facts as established at the trial and as found by the 
Secretary of Agriculture are not subject to dispute: 

On June 29th, 1937, appellant sold to appellee one carload of topped 
carrots to be U.S. No. 1 grade, 34 inch minimum, 85% 1 inch or larger, 
at $1.25 per 50 pound bag, f. o. b. shipping point, Stockton, California, 
icing extra. The sale price totaled $750. The parties entered into 
this contract of purchase by a series of telegrams sent on June 28th, 
29th, and July Ist. 

Appellant shipped the carload of carrots under “initial ice” from 
Stockton, California on June 30, 1937. Before loading the carrots, 
appellant had them inspected by a Federal Inspector, who found them 
to be graded U. S. No. 1, 34 inch minimum, with defects within grade 
tolerance. On the following day, appellant wired appellee that the 
carrots were shipped under initial icing only. Neither party ordered 
more ice while the car was in transit. 
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The carrots reached Milwaukee, the place of destination, on July 
7th. Appellee examined the carload and discovered that the carrots 
had begun to spoil. On the following day a federal inspection showed 
that decay existed in all sacks, ranging from 4% in some to practically 
the entire contents in others. 

Upon arrival of the carrots, appellee paid appellant the agreed 
purchase price and settled freight and icing charges of $341.38. After 
disposing of the 12,345 pounds of carrots which were salvaged, ap- 
pellee presented a claim for damages in the sum of $770.12, this repre- 
senting the loss to appellee caused by the decayed carrots. It was 
appellee’s position before the Secretary of Agriculture that the carrots 
failed to meet the terms of the purchase contract without reasonable 
cause, as required by Section 2 of the P. A. C. A. The Secretary 
sustained appellee and made the reparation award which has given 
rise to the present appeal. 

Appellant contends that its carload of carrots complied with the 
requirements of Section 2, that the Secretary of Agriculture was in 
error in finding that the carrots failed to meet the terms of the con- 
tract without reasonable cause, and that the reparation award must 
be set aside. Appellee denies that the shipment of carrots com[786t ] 
plied with the provisions of Section 2 of the P. A.C. A. The joinder 
of issue by the parties gives rise to the question: Is there a violation 
of the P. A. C. A. by a dealer whose product appears to satisfy the 
terms of the contract of sale at the point of shipment (as found by 
a federal inpector), in an f. o. b. shipping point contract but fails to 
meet the contract requirements at the point of destination (as found 
by a federal inspector), by reason of decay which has occurred en 
route? 

[1,2] Under the terms of the contract, title and risk passed to ap- 
pellee when the carrots were shipped from Stockton, California. 
Thereafter, normal deterioration losses, arising en route to Milwaukee 
would fall upon appellee. If the decayed sacks of carrots were the 
result of improper refrigeration under the seasonal weather condi- 
tions, then appellee would bear the loss. But if the carrots contained 
a latent defect, which only made itself manifest in the course of ship- 
ment, then appellee must prevail. 

The evidence discloses that during the two-week period from the 
thirtieth of June, when appellant’s carrots were shipped, up to the 
thirteenth of July, appellant dispatched some thirteen carloads of 
carrots to various parts of the country. Appellant’s witness testified 
that these carloads moved under packing and icing conditions which 


tItalic figures in brackets refer to first word beginning a page in 39 F. Supp.—Ed. 
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were similar to those under which appellee’s carrots traveled. All 
of the carrots which made up these carloads were picked from the same 
acreage. In no case, except that of appellee, did any purchaser regis- 
ter a complaint about the condition of the carrots upon arrival at 
point of destination. But decay struck at appellee’s carload. This 
decay could have been caused by sweating, brought about by improper 
refrigeration during the hot weather of July; or it could have been 
caused by “watery soft rot”, a disease of field origin. Which of these 
causes does the record establish ? 

The inspector of the carrots at Milwaukee, after an examination of 
the decay, concluded that it was caused by watery soft rot. The Sec- 
retary of Agriculture concurred in this opinion. He then took judicial 
notice of the fact that watery soft rot is a disease of field origin, as 
shown by a pamphlet published by his Department.’ It is a disease 
which remains latent within the carrots until one, two, or several days 
after they have been picked. The speed with which it manifests its 
presence and causes decay depends in part upon the temperature under 
which the carrots are kept. It works most rapidly at warm tempera- 
tures. Based upon the report of the examiner and the information 
contained in the Department’s pamphlet, the Secretary made his ruling 
in favor of the appellee. 

[3] As opposed to the evidence set forth in the preceding paragraph 
that the carrots decayed because of an inherent defect in the form of 
watery soft rot, the court has the cross-examination testimony of 
appellee’s expert witness to the effect that the carrots may have 
spoiled because of sweating, brought about by improper refrigera- 
tion. This latter evidence is purely conjectural, as against the eye- 
witness diagnosis of the decayed carrots made by a trained federal 
inspector. The Court will accept the findings of the Secretary of 
Agriculture, based on the careful examination of the destination 
inspector, that appellee’s carrots were suffering from watery soft rot, 
which was brought out in the course of shipment across the country. 
Under these circumstances, upon whom does liability rest for the 
decayed condition of the carrots ? 

[4-6] Where food products do not come up to the contract require- 
ments, the shipper must bear the loss. See De Vinney and Tucker v. 
Demase and Morgan Company, Secretary of Agriculture’s Decisions 
196, April 22, 1933; Pratt Orchard Company v. Mercantile Produce 
Company, Secretary of Agriculture’s Decisions 196, October 25, 1934, 

1United States Department of Agriculture, Bureau of Plant Industry, Office of Cotton, 
Truck and Forage Crop Disease Investigation, Washington, D. C., Handbook of the Diseases 


of Vegetables Occurring Under Market, Storage, and Transit Conditions. Dated May 24, 
1919. 
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Docket No. 319 (Perishable Agricultural Commodities Act Decisions) ; 
H. EF. Barcus v. R. H. Dietz & Co., Secretary of Agriculture’s Decisions 
2120, January 12, 1939, Docket No. 3093 (P. A. C. A. Decisions) ; 
Reedley Grape Growers, Inc. v. Thomas H. Ayoob, Secretary of Agri- 
culture’s Decisions 1287, Docket No. 1729 (P. A. C. A. Decisions) ; 
and W. C. Thompson v. Sam Posekoff, Sec(787+]retary of Agricul- 
ture’s Decisions 820, Docket No. 1191 (P. A. C. A. Decisions). 

The fact that the defect in the commodity is not discernible at the 
point of shipment does not alter liability, which falls on the shipper 
by reason of an implied warranty which is attached to the goods. 
California Civil Code, Section 1735 (1), and cases. The P. A. C. A. 
does not remove the applicability of the law of sales; it merely gives 
an additional remedy to growers, who were previously forced to resort 
to expensive trials in all cases in which dealers and commission men 
failed to live up to the provisions of their contracts.?, Where goods, 
such as carrots in the case before this court, suffer from a latent 
defect which takes time to appear, and hence do not meet the implied 
warranty of quality which is attached to the contract, the shipper is 
responsible under Section 2 of the P. A. C. A. 

[7, 8] The evidence shows that appellant’s carrots suffered from 
watery soft rot. This is a disease of field origin as established by 
appellee’s expert witness, who confirmed the findings of the Secretary 
of Agriculture.’ Since appellant’s carrots were inherently defective, 
and thus failed to meet the implied warranty of quality attached to 
such products, appellant must sustain the loss. 

Accordingly, the order of the Secretary of Agriculture will be 
affirmed, upon preparation of findings of fact and conclusions of law. 
Appellant will pay costs, including an attorney’s fee of $75. 


+ Italic figures in brackets refer to first word beginning a page in 39 F. Supp.—Ed. 


2 Congressional Record, House, May 7, 1930. Mr. Summers: ‘(The Bill) does not propose 
to accomplish anything which might not be accomplished under existing law. * * *” 
p. 8538. Nor does it attempt to remove the protection of existing substantive rights from 
any party to a transaction. It merely gives a new remedy against the dealer, commission 
man, or broker who offers a lower price for goods after they have arrived at their destina- 
tion and are beyond the practical control of the grower, or resorts to some other practice 
against a grower who is helpless to protect himself because of the perishable nature of his 
commodities. p. 8540. 

In the case at bar, the Court is not dealing with a grower, who is specifically excluded 
from liability under the P. A. C. A. 7 U.S. C. A. 8 499a (6). 

* As shown above, the Secretary of Agriculture took judicial notice of the fact that watery 
soft rot is a disease of field origin. Appellant has challenged the legality of such applica- 
tion of the doctrine of judicial notice. But the authorities relied upon by appellant to 
prove the impropriety of taking judicial notice of a government publication issued by a 
department of the government are not in point. They refer to courts, which do not profess 
to be informed on various specialized subjects, and not to administrative agencies which are 
experts in their own fields. It is certainly reasonable for the Secretary of Agriculture to 
take judicial notice of one of his own department's publications, and to base his findings 


of fact on such notice. 
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RaTES AND CHARGES 
be Increase in 

Since the parties are agreed and no objection has been 
filed, the respondents are authorized to file new tariffs 
providing for certain rates as indicated in the pro- 
posed joint tariff No. 7 which is a part of answer, 
subject to all the terms and conditions of the stipula- 
tion entered into by the parties which is a part of the 
record 


VIOLATION oF AcT 
Unlawful, unfair and deceptive practices 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


AccEPTANCE OF CoMMODITY 
Effect of, without complaint 1922 


AMENDMENT OF COMPLAINT 
Denial of Petition for 
Petition to amend complaint in a shortened procedure 
case denied where petition was not filed on or before 
the date of filing complainant’s statement in reply-- 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A. De 
BANKRUPTCY No. Page 


Effect of Respondent’s Discharge in, Upon Violation of Act 
Where it is found that respondent violated certain pro- 
visions of the act so as to warrant the suspension or 
revocation of his license, the Secretary is not pre- 
cluded from taking disciplinary action under the act 
with respect to such violations merely because re- 
spondent has received a discharge in bankruptcy cov- 
ering the debts that arose out of the transactions 
covered by the complaint as the provisions of the 
Bankruptcy Act involved here are directed solely 
at the adjustment of civil liabilities involving only 
purely debtor-creditor relationships and the final ob- 
ligations arising out of them and these provisions 
have no application to actions for enforcement of 
disciplinary statutes enacted for the public welfare 
and, therefore, it is concluded that the respondent’s 
discharge in bankruptcy did not operate to relieve 
the respondent from responsibility for his violations 
of the Perishable Agricultural Commodities Act, and 


the revocation of the respondent’s license should be 
ordered 1928 1106 


CoNFIRMATION OF SALE 
Receipt of, by purchaser not necessary to validity of contract 
of sale negotiated over telephone by broker acting as agent 
for both parties 1931 1120 


Contract OF PURCHASE AND SALE 
Damages resulting from seller’s breach of, after acceptance by 
buyer on shipping point acceptance final sale 1924 1095 
Effect of Failure to Show Commodity Met Grade Require- 
ments of 
Where a car of tomatoes was represented by the seller at 
the time of sale to be U. S. No. 2 grade and the buyer 
purchased them with that understanding, and inspec- 
tion at destination showed approximately 20 percent 
decay as a result of which the tomatoes failed to grade 
U. S. No. 2, it is concluded, that in order to hold that 
the complainant seller delivered a car of tomatoes in 
accordance with the contract, it would be necessary to 
find that the tomatoes in question contained no more 
than one percent decay at shipping point or more than 
5 percent decay at the time of diversion (this being 
the tolerance permitted by the grade standards for 
U. 8. No. 2 tomatoes), and since the record fails to 
show a shipping point inspection and the evidence of 
20 percent decay at destination indicates no basis for 
such a finding, it is held, that complainant has not 
sustained the burden of proving that the tomatoes 
met the requirements of the contract and, therefore, 
is not entitled to recover from respondent the amount 
of the contract purchase price_-............-----.-- 1924 1092 
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CONTRACT OF PURCHASE AND SALE—Continued A.D. 
No. Page 


Page Effect of Inaccuracy in Confirmation of Sale 
Where a broker acting for both parties negotiated an 
oral agreement over the telephone and confirmed the 
sale by telegrams to the parties, but the confirmation 
sent to respondent-purchaser was inaccurate and con- 
tained additional terms, held, that the parties entered 
into a valid oral agreement and the confirmatory tele- 
gram was not the written contract but was only 
evidence of the oral contract, that the broker’s tele- 
gram was insufficient to place a new condition upon 
respondent or to cancel the antecedent valid agree- 
ment, and that respondent has no valid objection 
because of the inaccuracy of the confirmation of sale. 1931 1118 
1129 


ued 


BOING WO UIONG i cack sce wewcneen sal ebneecnemeeuna 1934 
Receipt of Confirmation of Sale 
Receipt of a confirmation of sale by a purchaser is not 
necessary to the validity of a contract of sale negoti- 
ated over the telephone by a broker acting as agent 
for both: Gf (he NOUR ion ces ccxeuesancccegalecses 1931 1119 


CouNTERCLAIM 

1106 Damages for Failure to Ship Produce of Quality Warranted 
Where complainant, under facts of counterclaim, con- 
tracted to sell to respondent two carloads of canta- 
loups of ‘‘good”’ or “‘average” quality, and. respondent 
paid the purchase prices but claims the melons were 
not as warranted, held, that the evidence establishes 
the melons were not of good or average quality at the 
time of sale, and, therefore, respondent is entitled to 
095 recover the difference between the market value of 
melons meeting the warranty and the market value of 

CIDER POGRII AE as 6 oii Sere cca ne eeaaton 


[120 


1922 1082 


DAMAGES 
Evidence submitted does not show damages were caused by 
seller’s delivery of celery of the wrong brand_-_-_--------- 1920 1078 
Measure of, based on— 
failure to ship produce of quality warranted_-...------ 1922 1086 
Result of Tender of Amount Due and Rejection Thereof 
Where respondent buyer was indebted to the complainant 
seller for the contract purchase price of a car of toma- 
toes, less the buyer’s damages resulting from the seller’s 
breach of the contract, and buyer tendered the amount 
due and seller refused to accept the sum offered and 
filed claim for the full purchase price, it cannot be held 
that buyer has violated the act; however, the proceed- 
ing is continued for a period of 30 days in order to give 
buyer an opportunity for settlement on the basis of 
the amount found to be due, and at the expiration of 
which time, or upon notice that some definite action 
has been taken, and appropriate order should be 


192 Na ha gt i i a ee 
817448497 


1924 1093 
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DEFAULT xo. Page 


Admission of facts alleged in complaint by 1919:1074; 1923 1092 
Waiver of hearing by 1919: 1074; 1923 1092 


DisMIssaL 
Failure to Meet Requirements of Statute of Frauds 
Where there was no note or memorandum of certain oral 
contracts for the purchase and sale of grapes sufficient 
to satisfy the Statute of Frauds, and the record shows 
that the seller diverted the grapes to the buyer upon 
instructions received from the latter at the time of 
sale, it is held, that such diversion does not amount to 
an exercise of control over the commodity by the buyer 
so as to constitute legal acceptance, and since the 
seller failed to sustain the burden of proving the 
existence of a written memorandum signed by the 
buyer or its agent, or any payment or actual or con- 
structive acceptance by the buyer, the seller’s action 
for unlawful rejection of the grapes is dismissed for the 
reason that the contracts are unenforceable under the 
Statute of Frauds 
Failure to Prove Contract of Sale 
Where complainant alleged a contract of purchase and 
sale of a truckload of bananas but failed to prove that 
cut bananas were ordered by respondent who refused 
to accept them, and respondent attempted to sell the 
bananas for complainant’s account under a subsequent 
agreement but failed to recover expenses, it is held, 
that complainant failed to prove a cause of action 
against respondent and the complaint should be 
dismissed 
Petition for Rehearing 
Where petitioner failed to submit convincing proof that 
alleged errors are errors in fact and no sound reason 
is presented for changing the prior order, the petition 
for rehearing is dismissed 
Petition for Rehearing and Reconsideration 
Respondent’s petition for rehearing and reconsideration, 
dismissed, since the questions raised and the state- 
ments made by respondent in the petition are already 
in the record and were considered in the issuance of 
the prior order 
Settlement Between Parties 
Complaint for reparation dismissed on request of com- 
plainant after parties completed negotiation of a 
settlement of the controversy 





128 


117 


81 
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DisMIssaL—Continued AD 
Settlement Between Parties.—Continued No. Page 
Where a previous order was issued by the Judicial Officer, 
holding that respondent was indebted to complainant 
in a certain amount, which was tendered by respondent 
to complainant, and the amount was refused by the 
latter, upon information received from complainant’s 
authorized representative that complainant has re- 
ceived respondent’s check “‘in settlement of the award 
granted” in this proceeding, the complaint is dis- 
WENGE on rc Ine ao ee ne ea awe haat 1932 1123 


Stipulation of Parties 
Upon stipulation of the parties that the complaint be 
dismissed with prejudice, the case is accordingly dis- 


WES ooo 5 eae cease toast wuenee 1935 1131 
EFFECTIVE DaTE OF ORDER 
Postponement of, suspending respondent’s license_.____--_- 1926 1104 
EvIDENCE 


Broker’s Telegraphic Confirmation of Sale as 
A broker’s telegraphic confirmation of an oral contract 
of sale is not the written contract, but is simply 


evidence of the oral contract__.........-.--------- 1931 1120 
Facts failing to show— 
car of celery was not in suitable shipping condition-_-_-- 1920 1078 


Facts Showing Existence of Valid Oral Agreement 
Where respondent-purchaser in his pleading admitted 
that he entered into a contract of sale over the tele- 
phone with a broker acting as agent for both parties, 
but respondent contends the broker’s subsequent con- 
firmatory telegram contains different terms which 
have the effect of cancelling the previous oral agree- 
ment, held, the evidence shows the parties entered 


into e valid oral agreement... ccs ciccsssn cease 1931 1119 
Failure to prove contract of sale... ..026<..0<26ss0s004500% 1934 1129 
Failure to show delivery of celery of the wrong brand caused 
(ie deme Geltieees J. oss ws conc de eu coewedsunses 1920 1078 
Failure to sustain burden of proof of existence of written con- 
WME. 26 Ko ce ccksens dude asnedadanunndanduebwannatan 1929 1116 
F.’0. B. 
DOORN CENA Si ig oo a icemizannm nubian oaataceranen 1920 1078 
“Goop” or “AVERAGE” QUALITY 
Meaning of terms as applied to cantaloups__.-...--------- 1922 1086 
INSPECTION 


Effect of purchase after making- --.-............--.---.-- 1925 1101 
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‘Aa 
JURISDICTION OF SECRETARY No. Pai 


Failure to Show Transaction Within Purview of Act 
Where respondent alleged in its answer that money is 
owed to it by complainant, held, such claim may not 
be considered where it is not shown that it arose out 
of a transaction involving a perishable agricultural 
commodity or was filed within nine months after the 
CONSCIGL- SctiOn MeeINeG 2.5 se acne ont ee nnone 1933 1124 














LICENSES 
Postponement of Effective Date of Suspension of 

The effective date of order suspending respondent’s 

MEBNEG ORLDONOG = oak So ones we coacene 1926 1104 
Revocation of 

Where, in a disciplinary proceeding under the act, 
respondent charged in the complaint with violations 
of the act, has admitted that he made five purchases 
of commodities and failed to make payment for such 
purchases, and in the case of three out of the five 
purchases he gave checks for which payment was 
refused for lack of sufficient funds, and with respect 
to the other two transactions he took no action towards 
payment or accounting, it is held, that under the 
language of section 2 (f) of the act it was a violation of 
the act for him to “fail. . . to account and make 
full payment promptly” with respect to the trans- 
actions involved herein and, under the circumstances, 
respondent violated section 2 of the act, and since 
respondent committed several violations of the same 
character within a short period of time and issued 
worthless checks in connection with these transactions, 
the violations constitute “repeated” and ‘‘flagrant’’ 
violations, justifying a revocation of the respondent’s 
license under section 8 of the act and, therefore, it 
is ordered that the respondent’s license should be 
WOVE ee ea er ea oe eer oe, 1928 1105 


Suspension of 
Where complainant alleged that respondent had re- 
peatedly rendered untrue accountings to shippers of 
produce and had failed to keep such accounts and 
records as would correctly disclose all transactions 
involved in his business, all of which was admitted by 
respondent to be substantially correct, and after the 
proceeding was instituted respondent reimbursed the 
shippers in substantially the amounts of shortages 
alleged in the complaint, it.is held, that the restitution 
of shortages to shippers does not alter respondent’s 
repeated and flagrant violations of the act, but this 
restitution, together with respondents alleged eager- 
ness to comply with all requirements of the act in the 
future, is taken into consideration and in the interest 
of substantial justice respondent’s license should be 


suspended for 75 days and the facts should be 
NDAREA CARMI i a i ore Cg ese Sah na 1918 1063 
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LIMITATION PERIOD No. Page 


Page 
Effect of failure to file complaint within. -....-.---------- 1933 1126 


PRACTICE AND PLEADING 
Materiality and Relevancy of Defense 
In raising a defense that celery of the wrong brand was 
delivered by the seller, the respondent-buyer must 


show its materiality and relevancy__.--.---------- 1920 1075 


1124 
PRINCIPAL AND AGENT 


Broker Acting as Agent for Both Parties 
A broker may act as agent for both seller and buyer_-._ 1931 1120 


1104 PUBLICATION OF Facts 


Bispioniioncob Nemises <2 = soo se Se oe ne es 1918 1069 


REHEARING 


PAIR CR ORE CI oi i ot oe end ada eawaes 1930 1118 


REHEARING AND RECONSIDERATION 


Piisineal OF wetitien lar. 25... oo soe oo raw skeee acs 1921 1081 


REJECTION OF COMMODITY 


without romwonebie egttee: on sock encec cu dccada 
Where celery clearly graded U. S. No. 1 at shipping 
point, and where a restricted inspection at destination 
showed discoloration and watersoaked areas, but a 
complete inspection of the car eight days after arrival 
at destination showed the celery still graded U. S. No. 
1, held, that respondent’s rejection of the car based 
upon the restricted inspection was not justified. While 
an inspection certificate is prima facie evidence of the 
truth of the facts contained therein, it is not conclusive 
and may be refuted by evidence which is more reliable 


ONE CONDICIONES soos coca once sane dawae ee 


1931 1120 


1920 1075 


REPARATION 
1105 Failure to Pay Balance of Purchase Price 
Where complainant alleged the sale and delivery of 
truckloads of bananas to respondent who admitted 
receiving the shipments but alleged that most of the 
bananas were dumped because they were burnt and 
boat-ripe, held, that in the absence of proot of a breach 
of contract on the part of complainant, reparation 
should be awarded complainant for the balance of the 


DUIGHASG TIO. cow on co seesecacundconacasecese 1933 1124 


1063 
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RepPaRaTIon—Continued 
Failure to Pay Balance of Purchase Price—Continued No. Page 

Where it is alleged that complainant sold and delivered 
three truckloads of mixed fruits and vegetables to re- 
spondent, and that respondent accepted the produce 
but has paid only a part of the purchase price thereof, 
and where respondent failed to file an answer in the 
case, held, that respondent’s failure to answer consti- 
tutes a waiver of hearing in the case and is deemed to 
be an admission of the allegations in the vomplaint, 
and respondent’s failure to pay the balance of the 
purchase price is a violation of the act for which rep- 
aration should be awarded complainant 


Where it is alleged that complainant sold and delivered 
to respondent one truckload of potatoes and one truck- 
load of cabbage, but that respondent paid part of the 
purchase price and withheld the remainder for the 
alleged reason that the cabbage was of poor quality 
and there was a shortage in the shipment, and where 
respondent failed to file an answer in the case, held, 
respondent’s failure to answer constitutes a waiver of 
hearing and an admission of the allegations in the 
complaint, and respondent’s failure to pay the balance 
of the purchase price is a violation of the act for which 
reparation, with interest, should be awarded complain- 


Failure to Pay Purchase Price 

Where complainant sold a carload of oranges to respond- 
ent who received them without complaint but failed 
to pay the agreed price, held, that complainant is en- 
titled to an award of reparation in the amount of the 
purchase price 

Where respondent purchased a carload of tomatoes on 
track from complainant and unloaded the tomatoes 
but refused to pay therefor claiming the tomatoes were 
diseased, held, that there was no implied warranties of 
fitness and merchantability since respondent inspected 
a portion of the load and relied on its own judgment, 
and reparation should be awarded complainant for 
the purchase price of the tomatoes 
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ReEPARATION—Continued 
Page Unlawful Rejection 4D. 


Where the facts show a broker acting as agent for both 
parties negotiated an oral contract of sale over the 
telephone, but the broker’s telegraphic confirmation 
of sale to respondent inaccurately expressed the terms 
of the contract, and where respondent admitted in his 
pleadings he had entered into the contract of sale over 
the telephone but contended the broker’s wire contain- 
ing additional terms cancelled the previous agreement, 
held, that there existed a valid oral agreement for the 
sale by complainant to respondent of one carload of 

1090 FF pears, that respondent’s rejection of the car was con- 
trary to the terms of the contract and without reason- 
able cause, and that reparation should be awarded 
complainant for the difference between the original 
purchase price and the net proceeds of resale, plus 


interest 1931 1118 
Surppinc Point ACCEPTANCE FINAL 
Breach of Contract by Seller 


Where a carload of tomatoes was purchased and sold 
on the basis of “shipping point acceptance final” 
and the evidence disclosed that the seller failed to 


deliver tomatoes in accordance with the terms of the 
1072 contract specifying U. S. No. 2, but the buyer ac- 
cepted the shipment as he was bound to under the 
acceptance final clause of the contract, it is held, that 
buyer is entitled to deduct from the contract pur- 
chase price the damages he sustained as a result of the 
seller’s breach of the contract 1924 1093 


082 STATUTE OF FRAUDS 
Failure to Meet Requirements of 

Where a proceeding was instituted by the seller of grapes 

under oral contracts, alleging unlawful rejection of the 

commodity by the buyer, and the latter pleaded the 

Statute of Frauds as an affirmative defense and com- 

plainant’s only written evidence of the contracts 

consisted of the telegrams of confirmation and in- 

098 voices sent to the buyer, neither of which was signed 

by the buyer, it is held, that these documents do not 

satisfy the requirements of the Statute of Frauds that 

a note or memorandum in writing of the contracts 

must be signed by the party to be charged, that the 

acceptance of the confirming telegrams and invoices 

cannot be deemed constructive signing so as to remove 

the sales from the Statute of Frauds, and that the 

buyer’s wire of rejection does not constitute a “note 

or memorandum” of the alleged contracts sufficient 

to meet the requirements of the Statute of Frauds, 

since the note or memorandum must contain all of the 
essential terms and conditions of the contract 1929 1112 
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SUITABLE SHIPPING CONDITION No. 


Implied warranty of 
U. S. No. 2 TomaTors 
Tolerance for decay on 
VIOLATION oF AcT 
Failure to account and make full payment promptly 


Failure to pay— 
balance of purchase price 1919: 1074; 1923: 1092; 1933 


purchase price 1922: 1086; 1925 
Repeated and flagrant violations justifying revocation of 


Page 
1078 


1095 


1109 


1126 
1101 


1109 


1069 
1120 
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1109 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ConTRACT OF PURCHASE AND SALE 
Effect of Failure to Meet Requirements of 
Where commodity did not meet the requirements of the contract 
of purchase and sale, seller must bear the loss resulting from 
deterioration in transit, and the fact that the defect in the com- 
modity was not discernible at the point of shipment did not 
alter the liability of the seller by reason of an implied warranty 
which is attaehed to the commodity, 39 F. Supp. 784_--____- 


Seller liable to buyer for loss due to latent defect, 39 F. Supp. 784__- 


DETERIORATION IN TRANSIT 
Seller must bear loss resulting from, when, 39 F. Supp. 784. -.....-. 


EvIDENCE 
Acceptance by court of Secretary’s findings based on testimony of 
federal inspector that decay was due to watery soft rot, as against 
testimony of expert witness that decay might be due to sweating 
brought about by improper refrigeration, 39 F. Supp. 784_-____--- 
Judicial notice by Secretary that watery soft rot is disease of field 
origin as shown by pamphlet published by the Department of 
Agriculture, 30 ©. Sunn. (84... -. 522 sons se nccnteawestenaogen 


F, O. B. Surerine Point 
Normal deterioration loss, 39 F. Supp. 784....-------------------- 


FEDERAL INSPECTION 
Testimony of federal inspector accepted in preference to testimony of 
expert witness, when, 30 F. Supp. 784... . 6-62 2.6<ssssnceecncu 


Finp1nGs oF SECRETARY 
Acceptance by Court of 
On appeal from Secretary’s reparation order awarding to buyer 
damages for the loss resulting from the delivery of decayed car- 
rots, which, according to a federal inspector, met the require- 
ments of the sales contract when shipped, the court accepted 
the Secretary’s findings based on the testimony of the federal in- 
spector that the decay was due to watery soft rot, as against 
the testimony of an expert witness that the decay might be due 
to sweating brought about by improper refrigeration, 39 F. 
Sih: TE6 a eixewencsess seas. Seowkodacesstmeran ama edes 


INHERENT Derect or CoMMODITY 
Failure to meet implied warranty of quality, 39 F. Supp. 784_--_---- 


Page 


1134 
1138 


1136 


1137 


1137 


1136 


1137 


1134 


1138 
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Jupic1aL Notice Page 

Watery Soft Rot Disease of Field Origin 
Pamphlet Published by Department 

In determining whether decay of a carload of carrots was due 

to inherent defect so as to render seller liable for the loss, 

or due to improper refrigeration in transit, Secretary may 

take judicial notice of the fact that watery soft rot is a 

disease of field origin, as shown by a pamphlet published 

by the Department of Agriculture, 39 F. Supp. 784 


Latent DeEFEcT 


Seller liable for loss due to, 39 F. Supp. 784 
Seller must bear loss due to decay resulting from, 39 F. Supp. 784--- 


Law or SALES 
Applicability of, to Act 
The law of sales is applicable to the Perishable Agricultural 
Commodities Act which gives an additional remedy to growers, 
who were previously compelled to resort to expensive trials in 
all cases in which dealers and. commission men failed to comply 
with provisions of contract, 39 F. Supp. 784 


NorMAt DETERIORATION Loss 
F. o. b. shipping point, 39 F. Supp 784 


PAMPHLET PUBLISHED BY DEPARTMENT 


Judicial notice by Secretary that watery soft rot is disease of field 
origin as shown by, 39 F. Supp. 784 


PassaGE or TITLE 
Title and Risk Passed to Buyer, When 
Where a carload of carrots of a specified grade and size were 
sold at a designated price per bag, “f. o. b. shipping point, 
Stockton, California,” held, the title and risk passed to buyer 
when the carrots were shipped from Stockton, California, and 
normal deterioration loss, arising in transit would fall upon 
buyer, 39 F. Supp .784 
Where under the terms of a contract of purchase and sale of a 
carload of carrots title and risk passed to buyer when the carrots 
were shipped, held, buyer must bear the loss due to decay of 
the carrots, in transit, if such decay resulted from improper 
refrigeration, but if decay was the result of a latent defect, 
then the loss must fall upon seller, 39 F. Supp. 784 


PERISHABLE AGRICULTURAL CommonpiT1Es Act, 1930 
Applicability of law of sales to, as additional remedy, 39 F. Supp. 784- 


REFRIGERATION 
Buyer must bear loss due to decay of carrots in transit resulting from 
improper supply of, 39 F. Supp. 784 
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Page REPARATION Page 
Failure to Deliver Without Reasonable Cause 
Seller is liable to buyer for losses resulting from shipment of a 
carload of carrots, which passed inspection prior to the ship- 
ment, but due to latent defect of watery soft rot was spoiled 
when delivered so that they did not then meet the implied 
warranty of quality attached to the contract of sale as the act 
makes it unlawful for any dealer to fail to deliver in accordance 


1133 with the terms of the contract without reasonable cause, 39 F. 
PN Ts oe rddas wa dang shes ee rein eee ane 1133 
1138 WARRANTIES 
1138 Failure to Meet Implied Warranty of Quality 
Where decay of carload of carrots apparently met requirements 
of contract of purchase and sale when shipped f. o. b., Stockton, 
California, destined for Milwaukee, Wisconsin, was due to 
watery soft rot, a disease of field origin, the shipper must sustain 
the loss, since the carrots, being inherently defective, failed to 
met the implied warranty of quality attached to such products, 
1134 G00), UDR heed cine case se ons oabeeausaeuaes 1133 
Watery Sort Rot DiskAsE oF FIELD ORIGIN 
1137 Judicial notice by Secretary as shown by pamphlet published by 
Department, 30:8: Mine. 104s < o262- ese nacecaccesesnsssaconss 1137 
1136 
1133 
1134 
1138 
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